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ABSTRACT

Failures in UK decision-making for women seeking protection from gender-based
violence vary depending on the claimant’s (purported) sexuality. These failures are at-
tributable, at least in part, to the application of the particular social group Refugee
Convention ground which channels claims along two distinct pathways: one path, for
women assumed to be straight, focuses on the violence that threatens them; in
contrast, for lesbian and bisexual women, the focus is on their sexuality. In either case,
the claimant’s autonomy and individuality is eclipsed, but different stereotypes come
into play depending on her (imputed) sexuality. This article argues that greater use of
the political opinion Convention ground, and a holistic, rights-based approach would
improve refugee status determination for all women, regardless of their sexuality.
KEYWORDS: women, gender, sexuality, feminism, asylum, refugee, protection

1.INTRODUCTION
Law depends on distinct categories: in refugee status determination that
means putting asylum claimants in different boxes." They are either women fleeing
gender-based violence (GBV), or lesbians fleeing homophobia. This is visible in the
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1 This article follows the approach taken in the SOGICA project, favouring the term “asylum claimant” over
“asylum seeker” (C. Danisi, M. Dustin, N. Ferreira and N. Held, Queering Asylum in Europe: Legal and
Social Experiences of Seeking International Protection on Grounds of Sexual Orientation and Gender Identity,
Springer Nature, 2021, 13).
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two pathways to establishing a claim that have evolved in the UK, depending on
whether the woman’s sexuality is seen as relevant to her case. For women assumed
to be straight, the focus is on the form of persecution (proving a credible risk of
gender-based violence); for lesbian and bi-sexual women, the focus is on the Refugee
Convention ground (the credibility of their sexual identity as the basis for establishing
membership of a particular social group). This ignores the reality of women’s experi-
ences and identities: many lesbian and bisexual women seeking protection in the UK
are also victims of GBV but this is not fully recognised by decision-makers. Instead,
official guidance and case law positions women fleeing GBV, and lesbian and bisexual
asylum-claimants as two distinct categories of claimant with different criteria to
meet. This matters for women claiming asylum: it has implications for the outcome
of their claim as well as for their sense of the integrity of the asylum process.

The article asks why there are these parallel paths depending on the claimant’s
(assumed or claimed) sexuality. It shows that this phenomenon leads to decision-
making based on partial accounts of the claimant’s experiences. This results in flawed
decisions and is also damaging to the claimant’s sense of personhood and fair treat-
ment. The article proposes an alternative premise to assessing the claims of women
who have experienced or run the risk of experiencing GBV based on a single trajectory:
refugee adjudication should start with the recognition that GBV is the reason many
women - regardless of their sexuality — seek asylum and this is now explicitly recog-
nised as the basis for providing protection in international law.” Having established
that the threat of violence is the reason a woman needs protection, decision-makers
should then consider the factors underpinning that threat in order to establish the ap-
propriate Refugee Convention ground. This is the point at which sexuality should be a
consideration for women from countries where same-sex relations are prohibited or
stigmatised. At the same time, sexuality should be considered in relation to the many
other factors — age, class, nationality, religion, gender identity, and others — that inter-
act to place women at risk of gender-based violence in different ways.

This is an argument for joining the dots to apply the insights of feminist scholar-
ship and advocacy to all women asylum-claimants.® This approach would rely on a
broader use of Refugee Convention grounds, in particular, the political opinion
ground. It would recognise the agency of claimants and their right to protection ra-
ther than forcing women to shape their experiences to fit one of two stereotypes —
victim of violence or victim of homophobia. The article recognises the problems
attached to introducing a new narrative for women claiming asylum, and the diffi-
culty of seeking improvements at a time when preventing regression in asylum rights
overall is a challenge. However, it concludes that while GBV continues to be the
cause of serious harm to many women around the world, asylum must continue to
be a possible (albeit partial) remedy and States have a responsibility to institute a

2 Council of Europe, Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence (Istanbul Convention), 2014, Art. 60.

3 Beyond the briefest of descriptions of what feminism is — the promotion of women’s rights or the reduc-
tion of gender inequality (S. Walby, The Future of Feminism, Cambridge, Polity, 2011, 3.) — the most
useful definitions describe what feminism does, not what it is (J. Halley, Split Decisions: How and Why to
Take a Break from Feminism, (Princeton, Princeton University Press, 2008, 23; Walby, The Future of
Feminism, S.)
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decision-making process that allows all women to give an account of the reasons for
their claim that fully and accurately reflects their experiences.

2.METHODOLOGY AND THEORETICAL SOURCES

The catalyst for this article was the author’s observation during the SOGICA (Sexual
Orientation and Gender Identity Claims of Asylum) research project that the claims
of lesbian and bisexual women participants were considered on the basis of sexual
orientation, while their persecution as women who had experienced sexual and do-
mestic violence was often invisible." The arguments that are developed here are
based on qualitative empirical research, specifically the individual interviews, focus
groups and tribunal observations for SOGICA, and on analysis of decision papers,
Home Office materials and published tribunal appeal judgments.” The focus is on
UK asylum determination in the first two decades of the 21st century.®

This article uses the terms lesbian and bisexual to describe women who are sexual-
ly and/or emotionally attracted to women or to people of more than one gender ex-
cept where using alternative language used by research participants to describe
themselves or others.” GBV experienced by women is defined as “violence that is
directed against a woman because she is a woman or that affects women dis-
proportionately”.® It is recognised that many refugee women experience GBV includ-
ing sexual violence.” It also needs to be stressed that GBV characterises the claims of
many men, including men who are claiming asylum on the basis of sexual orienta-
tion, and also that people claiming on the basis of gender identity are very likely to
have experienced GBV. Those experiences are not the focus of this article but many
of the questions raised here are equally relevant in those instances — in particular, the

4 The author was the UK lead research on the SOGICA project. Information about SOGICA - Sexual
Orientation and Gender Identity Claims of Asylum - a European Human Rights Challenge - is available
at www.sogica.org (last visited 18 Feb. 2022).

S University of Sussex ethical review approvals ER/NH285/1 and ER/MD468/1. Between 2017 and 2019, a
total of 57 individuals were interviewed in the UK, including 25 asylum claimants and refugees, of whom
13 identified as lesbian or bisexual women, as well as NGO staff and volunteers, lawyers, judges, decision-
makers and other stakeholders. There were 26 focus group participants, of whom 17 were lesbian or bisex-
ual women (three women asylum claimants took part in an individual interview as well as a focus group).
Three of the 12 observations were appeals by lesbian or bisexual women. Interviews were held face-to-face,
by telephone or on Zoom and were semi-structured using largely open-ended questions to enable partici-
pants to shape the discourse, recognising that they have the greatest expertise on what concerns should be
prioritised. Contacts were initially made through NGOs and lawyers and subsequently via snowballing,
with interviewees suggesting other individuals who might also wish to take part in the research. See
https://www.sogica.org/en/fieldwork/ (last visited 18 Feb. 2022). See also Danisi, Dustin, Ferreira &
Held, Queering Asylum in Europe. Chapter 2 details the methodology and also discusses the authors re-
search ethics and positionality.

6 This corresponds to the approximate period covered by the SOGICA project.

~

www.ilga-europe.org/resources/glossary (last visited 11 Sept. 2021).

8 Council of Europe, Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence (Istanbul Convention), 2014. See also UNHCR, Sexual and Gender-Based Violence against
Refugees, Returnees and Internally Displaced Persons. Guidelines for Prevention and Response, 2003, 11.

9 In November 2021, UNHRC reported that “One in five refugee or internally displaced women have faced

sexual violence” and that the situation had been exacerbated by the Covid-19 pandemic (press release avail-

able at https://www.unhcr.org/cgi-bin/texis/vtx/refdaily?pass=52fc6fbd5&id=61a082ed3 last visited

5 Dec. 2021).
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question of whether decision-makers’ focus on credibility in terms of sexuality and
gender identity means that individuals’ experiences of GBV are neglected. It is to be
hoped that that some of the arguments developed here, including those relating to
the problematic application of the particular social group ground, will be picked up
and addressed in future research and in this way have wider value.

The theoretical underpinnings of the article are: Western feminist second wave
literature; Black and post-colonial feminist critique of that literature; and feminist
refugee, human rights and intersectionality scholarship, and debates from the 1980s
to the present day. The article draws on this research to create new understanding of
the experiences of women claiming asylum in the UK who have experienced GBV. It
extends feminist research scholarship to identify discrepancies in refugee status deter-
mination depending on the (assumed) sexuality of the claimant. The significance of
the article lies in the potential it creates for a more holistic understanding of women’s
protection needs. While the article’s focus is lesbian and bisexual refugee women, de-
cision-makers’ focus on credibility in terms of sexuality has wider relevance, particu-
larly for gay, bisexual and transgender individuals claiming asylum.

The argument set out below proceeds as follows: Section 3 considers the criteria
for refugee protection that all claimants, including women, need to meet, summaris-
ing two elements that are particularly contentious for women and sexual minorities
claiming asylum — demonstrating credibility and establishing a nexus with one of the
Refugee Convention grounds. Section 4 provides a brief overview of the way feminist
scholars and advocates have endeavoured to extend protection to women, who were
not originally seen as the intended beneficiaries of the Refugee Convention, before
considering what has been achieved and the remaining gaps in women’s protection.
In Section 5, the article considers how the claims of lesbian and bisexual women are
assessed, contrasting them with claims by women whose sexuality is not specified or
considered a factor. The pseudonyms used are those chosen by women participants
in the SOGICA project. Section 6 considers why there are two adjudication path-
ways and why this matters. The penultimate section — 7 — advocates an alternative
approach to the claims of all women before the concluding section 8, which provides
some caveats in response to the political realities women and all claimants face be-
fore summarising the main argument.

3. MEETING THE DEFINITION OF A REFUGEE: THE PARTICULAR
SOCIAL GROUP AND CREDIBILITY
Turning to the Refugee Convention, as is now widely acknowledged, it was drafted
to address harms that have not historically been seen to map onto those experienced
by women.'? Claimants for international protection under the Refugee Convention
of 1951 and its 1967 protocol must meet several criteria in order to be recognised as
refugees, of which two elements have proved particularly difficult for women. They
must demonstrate a “well-founded fear of being persecuted” from which their home
state cannot or will not protect them, and the persecution must be “for reasons of

10 D. Indra, “Gender: A Key Dimension of the Refugee Experience”, Refuge: Canada’s Journal on Refugees,
6(3), 1987, 3-4; J. Greatbatch, “The Gender Difference: Feminist Critiques of Refugee Discourse”,
International Journal of Refugee Law, 1(4), 1989, 518-527.
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race, religion, nationality, membership of a particular social group or political opin-

. »11
on. ..

Neither sex nor gender are included in the five grounds. For this reason,
much early debate about how to bring women under the Convention’s protection
centred on the value and viability of adding gender as a further ground.'> The gen-
eral consensus is now that this is not an option that should be pursued."® Reasons
given vary: many observers recognise the risks of revisiting the refugee definition at a
time when there is at best “compassion-fatigue” and at worst outright hostility to asy-
lum claimants and migrants in many “refugee-receiving” countries. At the same time,
establishing sex or gender as a ground would be highly problematic in application: ei-
ther it would be reserved for the claims of women, sexual and gender minorities,
implying that heterosexual and cisgender men have no sex or gender; or the univer-
sality of gender as an identifier would be recognised, but at the risk of the ground los-
ing all specificity in its application. More importantly, a new ground is not necessary:
while the focus of this article is GBV, women’s diverse experiences of persecution
can be met using the existing Convention grounds if those are interpreted through a
gendered lens."*

In addition to the nexus, the concept of credibility is central to asylum claims in
establishing a “well-founded fear” and is, moreover, often the basis for negative deci-
sions." Credibility is often attributed a special meaning in the context of asylum:

The term “credibility” is used a good deal in the context both of asylum
appeals and of decisions whether a person is a victim of trafficking, and we
have detected a tendency to treat it as having some special technical meaning.
But in truth it connotes no more than whether the applicant’s account is
to be believed. In making that assessment the decision-maker will have to take
account all factors that may bear on that question.16

In the UK, a key element of refugee status determination is identifying the material
facts of the case and then going on to “assess their credibility against the correct
standard of proof”n; however, it has been argued that decision-makers confuse
credibility with proof.18 Moreover, as this article goes on to consider, what “facts”

11 UN General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Art.
1(A)(2).

12 C. Dauvergne, “Women in Refugee Jurisprudence”, The Oxford Handbook of International Refugee Law,
Oxford, OUP, 2021, 728-744.

13 K. Musalo, "The Wrong Answer to the Right Question: How to Address the Failure of Protection for
Gender-Based Claims?", available at https://lawprofessors.typepad.com/immigration/2021/03/guest-
post-the-wrong-answer-to-the-right-question-how-to-address-the-failure-of-protection-for-gende.html  (last
visited S Apr. 2021).

14 D. E. Anker, “Refugee Law, Gender, and the Human Rights Paradigm”, Harvard Human Rights Journal,
15,2002, 133-154.

15 UNHCR, Beyond Proof, Credibility Assessment in EU Asylum Systems: Full Report, May 2013, 28 https://
www.refworld.org/docid/519b1fbS4.html (last visited S June 2022).

16 MN v. Secretary of State for the Home Department [2020] EWCA Civ 1746, para. 127.

17 “A material fact goes to the core of a claim and is fundamental as to why an individual fears persecution”
(Home Office, Asylum Policy Instruction. Assessing credibility and refugee status. Version 9.0, 6 January 2018, 11).

18 J. A. Sweeney, “Credibility, Proof and Refugee Law”, International Journal of Refugee Law, 21(4), 2009,
700-726.
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are considered material for establishing credibility varies depending on whether
there is a sexual orientation element to the claim. For women claiming GBV
without this element, credibility equates to whether the decision-maker believes
the woman’s account of being at risk of violence such as forced marriage, traffick-
ing, or rape. However, for claims with a sexual orientation basis, which generally
also include GBYV, credibility means proving that the applicant is genuinely lesbian
or bisexual, which involves providing evidence of her activities and relationships
in the UK, rather than only whether she is at risk of violence in her country

of origin.19

4. REFUGEE WOMEN AND GENDER-BASED VIOLENCE
In light of the factors mentioned above, writers have not focused on formal revisions
to the Convention but rather on interpreting it in gender-sensitive ways. These have
been the focus of work by refugee scholars who, since the 1980s, have sought to
bridge the protection gap for women in refugee protection, regardless of sexuality.”’
Explicitly or implicitly, they build on Western feminism of the 1970s, including the
recognition that “the personal is political” which analysed how legal, political and cul-
tural distinctions between public and private domains have historically situated the
exploitation and abuse of women in the domestic or non-political realm, and so out-
side the responsibility of the state and society.”' While the personal is political also
exposed inequalities in labour between men’s paid work outside the home and wom-
en’s unpaid work within it,** the phrase is strongly associated with feminisms that
defined sexual and domestic violence as a primary cause, consequence and site of
women’s oppression and pillar of patriarchy.** These Western feminist works have
been strongly critiqued by other feminist writers for homogenising and prioritising

19 Danisi, Dustin, Ferreira & Held, Queering Asylum in Europe, Ch. 7; A. Briddock. "The Recognition of
Refugees Based on Sexual Orientation and Gender Identity in the UK: An Overview of Law and
Procedure”, Birkbeck Law Review, 4, 2016, 139.

20 H. Crawley, Refugees and Gender: Law and Process, Bristol, Jordan Publishing, 2001; J. Greatbatch, "The
Gender Difference: Feminist Critiques of Refugee Discourse"; D. Indra, “Gender: A Key Dimension of
the Refugee Experience”; A. Macklin, "Refugee Women and the Imperative of Categories", Human Rights
Quarterly, 17(2), 1995, 213-277.

21 The phrase is attributed to Carol Hanisch whose essay “The Personal Is Political” was published in the
1970 anthology, Notes from the Second Year: Women’s Liberation, edited by Shulamith Firestone and
Anne Koedt, available at https://repository.duke.edu/dc/wlmpc/wlmms01039 (last visited 23 Aug.
2021). However, it is seen as emblematic of radical second wave feminism (L. J. Nicholson, "The
Personal Is Political’: An Analysis in Retrospect”, Social Theory and Practice, 7 (1), 1981, 85-98). See
also C. Pateman, “Feminist Critiques of the Public/Private Dichotomy”, in S. I Benn & G. F. Gaus
(eds.), Public and Private in Social Life, New York, St Martin’s Press, 1983; A. Edwards, Violence against
Women under International Human Rights Law, Cambridge, CUP, 2010, 64-71; C. Bunch, “Women’s
Rights as Human Rights: Toward a Re-Vision of Human Rights”, Human Rights Quarterly, 12(4),
1990, 486-498.

22 Nicholson, "“The Personal Is Political’: An Analysis in Retrospect”.

23 For example, S. Brownmiller, Against Our Will: Men, Women, and Rape, New York, Simon and Schuster,
1975; C. A. Mackinnon, Toward a Feminist Theory of the State, Reprint edition, Harvard, Harvard
University Press, 1991; L. Kelly, Surviving Sexual Violence, Cambridge, Polity Press, 1988; Robin Morgan,
“Theory and Practice: Pornography and Rape”, in L. Lederer (ed.), Take Back the Night: Women on
Pornography, NY, Morrow, 1980; R. P. Dobash & R. E. Dobash, Women, Violence and Social Change,
London, Routledge, 1992.
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the experiences of white Western women.* This early body of work has also been
criticised for privileging women'’s experiences of violence as the paramount concern
for feminist scholars.”® However, it is entirely possible to recognise the validity of
those criticisms while still giving credit to the significance of this branch of feminism
in identifying the place of violence in the perpetuation of women'’s inequality. In the
context of international refugee law, it is certainly part of the chain of analysis that
led to the point at which violence against women by non-state actors where there is
no state protection is now recognised, at least in principle, as the basis for claiming
asylum. Just as feminists have challenged the public-private distinction to identify
violence against women as fundamental to women’s subordination and a public and
political concern, so refugee scholars have identified GBV, whoever the perpetrator,
as a serious harm that constitutes persecution for asylum purposes.*® Persecution is
famously undefined in the Refugee Convention, giving the basis for ambiguity as to
the threshold that needs to be met to qualify for protection. The definition used by
the Refugee Women’s Legal Group in their 1998 guidelines provides a clear starting

“

point that can be applied beyond gender-based claims: “Persecution’ = Serious

Harm + The Failure of State Protection.””” This negates the assumption that perse-
cution must be at the hands of a state official or agent. In this way, the work of fem-
inist refugee scholars continues the project of exposing and interrogating
assumptions related to public—private distinctions begun by earlier feminist writers
and activists.”®

However, Western feminist refugee scholars have also been informed by Black
and post-colonialist feminist critiques of feminisms that homogenise the experiences
and values of white Western women.”* Macklin, Crawley and others, for example,
have disaggregated “women” as a group by highlighting the different ways women ex-
perience persecution:

24 V. Amos and P. Parmar, “Challenging Imperial Feminism”, Feminist Review 17, 1984, 3-19; H. V. Carby,
“White Woman Listen! Black Feminism and the Boundaries of Sisterhood”, in Empire Strikes Back,
London, Routledge, 1982, 212-234; 1. R. Gunning, "Arrogant Perception, World-Travelling and
Multicultural Feminism: The Case of Female Genital Surgeries", Columbia Human Rights Law Review, 23,
1991, 189-248; C. T. Mohanty, "Under Western Eyes: Feminist Scholarship and Colonial Discourses",
Feminist Review, 30(1), 1988, 61-88; V. Ware, Beyond the Pale: White Women, Racism, and History,
London, Verso Books, 2015.

25 S. H. Razack, "Domestic Violence as Gender Persecution: Policing the Borders of Nation", Canadian
Journal of Women and the Law, 8(1), 1995, 45-88.

26 C. Dauvergne, "Toward a New Framework for Understanding Political Opinion", Michigan Journal of
International Law, 37, 2016, 243-298; N. Honkala, "“She, of Course, Holds No Political Opinions’:
Gendered Political Opinion Ground in Women’s Forced Marriage Asylum Claims", Social and Legal
Studies, 26(2), 2017, 166-187.

27 Refugee Women’s Legal Group, Gender Guidelines for the Determination of Asylum Claims in the UK (July
1998) cited in H. Crawley, Refugees and Gender: Law and Process, 240. See ]. Hathaway, The Law of
Refugee Status (Second edition.), Cambridge, CUP, 2014, Ch. 3 for discussion of definitions of persecu-
tion and their origins.

28 V. Neilson, “Homosexual or Female-Applying Gender-Based Asylum Jurisprudence to Lesbian Asylum
Claims”, Stanford Law and Policy Review, 16, 2005, 417-444; A. Shuman and C. Bohmer, “Gender and
Cultural Silences in the Political Asylum Process”, Sexualities, 17 (8), 2014, 946.

29 C. T. Mohanty, "Under Western Eyes: Feminist Scholarship and Colonial Discourses”; I. R. Gunning,
"Arrogant Perception, World-Travelling and Multicultural Feminism: The Case of Female Genital
Surgeries".
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A woman may be persecuted as a woman (e.g. raped) for reasons unrelated to
gender (e.g. activity in a political party), not persecuted as a woman but still
because of gender (e.g. flogged for refusing to wear a veil), and persecuted as

and because she is a woman (e.g. female genital mutilation).>

Queer asylum scholarship, while not the focus of this article, also builds on critical
race theory to dismantle essentialism: Tschaeler, for example, shows how the raciali-
sation of Black lesbian women claiming asylum in Germany determines decisions
about their claims.®" If decision-makers were to recognise this diversity as the basis
for claiming asylum, it would be clear that all five Convention grounds are as applic-
able to women as they are to men, although they may take different forms: taking re-
ligion as a ground, for example, girls may be denied access to education on religious
grounds in a different way to boys, as is the case in Afghanistan at the time of writ-
ing.** Broader application of all the Convention grounds to women claiming asylum
is the approach favoured by many refugee women scholars and advocates and is also
the approach taken in this article; however, it is not what has transpired in practice.*®
Instead, the particular social group ground has become the default for women’s
claims, including in the UK, in a way that has superficial advantages but raises con-
cerns that have been widely discussed and are revisited here.**

Case law on this matter dates back to the 1980s, but in the UK it is the case of
Shah and Islam that for the first time established that women could constitute a par-
ticular social group.®® The case involved two women from Pakistan at risk of violence
from their husbands although their experiences were very different in other ways.*
The political opinion ground was explicitly ruled out (Lord Steyn said “I was not
attracted by this argument”),?” while less than a decade later, another case also firmly
rejected the application of political opinion to women.*® In light of the rejection
of women’s claims on political opinion grounds, the affirmation that they might
constitute a particular social group is welcome; however, it should be seen as a mixed

30 Ibid., 239.

31 M. Tschalaer, “Victimhood and Femininity in Black Lesbian Asylum Cases in Germany”, Journal of Ethnic
and Migration Studies, 47(15), 2020. See also N. Held, “What Does a ‘Genuine Lesbian’ Look Like?
Intersections of Sexuality and ‘Race’ in Manchester’s Gay Village and in the UK Asylum System”, in F.
Stella et al. (eds.), Sexuality, Citizenship and Belonging: Trans-National and Intersectional Perspectives,
London, Routledge, 2015 131-148. See also R. Lewis, “Gay? Prove it: The Politics of Queer Anti-
Deportation Activism”, Sexualities, 17 (8), 2014, 958-975.

32 H. Williams and A. Hamedani, “Afghanistan: Girls’ Despair as Taliban Confirm Secondary School Ban”,
BBC, 8 Dec. 2021, available at https://www.bbc.co.uk/news/world-asia-59565558 (last visited 25 March
2022).

33 C. Dauvergne, “Women in Refugee Jurisprudence”, 728-729; Honkala, "“She, of Course, Holds No
Political Opinions”™.

34 H. Crawley, "Gender, ‘Refugee Women’ and the Politics of Protection”, in C. Mora & N. Piper (eds.),
The Palgrave Handbook of Gender and Migration, Cham, Springer International Publishing, 2021, 364.

35 Islam v. Secretary of State for the Home Department, R v. Immigration Appeal Tribunal and Another, ex parte
Shah (1999).

36 See H. Crawley in this issue.

37 Islam v. Secretary of State for the Home Department, R v. Immigration Appeal Tribunal and Another, ex parte
Shah (1999), 11.

38 EB (Lone women - PSG internal relocation - AA (Uganda) considered) Sierra Leone [2008] UKAIT 00090.
See discussion in Honkala, "“She, of Course, Holds No Political Opinions™.
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blessing for women and LGBT QI+ minorities — who also achieved particular social
group recognition through this case.* While it created the standard for recognising
women fearing GBV as refugees, there is confusion about the necessary specificity of
any particular social group. Moreover, the question of whether the criteria for group
membership are cumulative or alternative creates further difficulties for women as
discussed below.

Taking the first of these two obstacles, while it is universally agreed that a particu-
lar social group must be defined by more than a shared experience of persecution,
there is little agreement beyond that as to how broad or narrow a group may be for
women claiming on the basis of GBV. Groups have been defined as widely as
“Women in Afghanistan” or — by the appellant in the same case — as narrowly as
“lone Afghan women who have suffered sexual assault, have female children and are
without social or family protection”.** Turning to policy guidance rather than case
law, in the UK, the Home Office Country Policy Information Notes (CPINs) brief
decision-makers on particular issues in particular countries. There are Notes relating
to women and GBV, and notes relating to sexual orientation and gender identity and
expression (SOGIE).* For women and claims based on GBV, the specificity of the
group that is required varies: sometimes the particular social group is as broad as
“women”, sometimes it is narrowed to, for example, “Women and girls in fear of
FGM”, sometimes it is both broad and narrow, as in “Women and girls in Nigeria,
including those in fear of FGM, form a particular social group”.42 In contrast,
LGBTQI+ claimants are covered in single Notes generally titled following the for-
mula for Iran: “Country policy and information note: sexual orientation and gender
identity, Iran, June 2019”. Moreover, there is no narrowing of the group for
LGBTQI+ claims. All Notes are modelled on the wording used here:

LGBTI persons form a particular social group (PSG) in Kenya within the
meaning of the Refugee Convention because they share an innate

39 In this way, it is similar to the case of HJ (Iran) and HT (Cameroon) v. Secretary of State for the Home
Department [2010] UKSC 31, a decade later, which opened the way for claims based on homophobic per-
secution but again by presenting complicated lines of reasoning for advocates and claimants to broach.
See M. Dustin, "Many Rivers to Cross: The Recognition of LGBTQI Asylum in the UK", International
Journal of Refugee Law, 30(1), 2018, 104-127.

40 NS (Social Group - Women - Forced Marriage) Afghanistan v. Secretary of State for the Home
Department, CG [2004] UKIAT 00328, paras 81 and 6. See these examples of variations in the specificity
of the particular social group for women: “women in Bangladesh” or “single women with children born
out of wedlock” (SA (Divorced woman - illegitimate child) Bangladesh v. Secretary of State for the Home
Department CG [2011] UKUT 00254 (IAC), paras 27 and 42; “Kenyan women from ethnic groups
where FGM is practised” (FK (Kenya) v. Secretary of State for the Home Department, [2008] EWCA Civ
119, para 11); “Women and young girls in Ethiopia” (RG (Ethiopia) v Secretary of State for the Home
Department [2006] EWCA Civ 339, para. 8).

41  All notes available at https://www.gov.uk/government/collections/country-policy-and-information-notes
(last visited 11 Sept. 2021). At the time of writing, all but one of the notes relating to Afghanistan had
been removed following the establishment of a Taliban government in that country in August 2021.

42 CPINs on - respectively — Women fearing domestic violence, Jamaica, January 2017, Female genital mutila-
tion (FGM), Kenya, June 2021, Female genital mutilation (FGM) Nigeria, August 2019. For examples from
UK jurisprudence of women’s recognition as members of widely defined Particular Social Groups, see
C. Querton, “One Step Forward, Two Steps Back? Interpreting ‘Particular Social Group’ in the European
Union”, International and Comparative Law Quarterly, 71 (2), 2022, 425-451.
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characteristic or a common background that cannot be changed, or share a
characteristic or belief that is so fundamental to identity or conscience that a
person should not be forced to renounce it and have a distinct identity because
it is perceived as being different by the surrounding society. [emphasis in
original]*

Fundamental to this article is the recognition that many lesbian and bisexual women
are not only persecuted on the basis of their sexuality as covered by the SOGIE
notes, but also subject to GBV and should be covered by the notes relating to these
forms of persecution in particular countries. This makes the particular social group
criteria that a woman needs to meet unclear. If a woman from Kenya has been
threatened or undergone FGM because she is (perceived as) a lesbian, does she
need to demonstrate membership of the group that is “Women and girls in fear of
FGM” and the group that is “LGBTQI+” persons?** Of course, for a woman in this
situation, all these elements — fear of FGM, being a woman and being a lesbian — are
relevant to her claim and also related. However, this is not what is happening. It is
clear that the law cannot recognise intersectionalities:** A Home Office letter refus-
ing protection to a lesbian woman who had experienced extreme GBV stated “You
claim to have a well-founded fear of persecution in Malawi, on the basis of your
membership of a particular social group (a lesbian).”*® In an appeal by an Albanian
woman who had been physically abused by her alcoholic father long before she told
her family she was a lesbian, the following questions were asked:

1. Was the Appellant a member of a social group as a result of sexual orienta-
tion, alternatively;

2. Was the Appellant a member of a social group by virtue of being a woman;

3. Was the Appellant a member of a social group as a result of her having
refused a forced marriage?*’

These questions are posed as alternatives. It is not recognised here that group mem-
bership may be based on sexual orientation and being a woman and refusing a forced
marriage. Moreover, in such cases, it appears that sexuality trumps gender. In the
case above, consideration of questions two and three was subsequently dropped.
Instead it is stated: “[o]f particular concern was the issue as to whether lesbians in
Albania formed a particular social group and whether or not a sufficiency of protec-
tion was available to them.”*®

43 Home Office, Country Policy and Information Note: Sexual Orientation and Gender Identity, Kenya, Home
Office, April 2020.

44 N. Markard, "Persecution for Reasons of Membership of a Particular Social Group: Intersectionality
Avant La Lettre?", Sociologia del Diritto, 43(2), 2016, 45-63.

4S5 Ibid 59. For analysis of a similar phenomenon in US asylum cases, see S. L. McKinnon, Gendered Asylum:
Race and Violence in U.S. Law and Politics, University of Illinois Press, 2016.

46  Letter of 3 Feb. 2017 shared with author.

47 MK (Lesbians) Albania v. Secretary of State for the Home Department, CG [2009] UKAIT 00036, para. 22.

48  Ibid,, para. 43.
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Confusion as to what exactly the particular social group should be is compounded
by the question of how high the evidentiary bar is in requiring claimants to meet one
or two criteria. The United Nations High Commissioner for Refugees (UNHCR) def-
inition of a particular social group has two limbs: the “immutability” and the “social
perception” elements: the former requires that a group is united by a shared funda-
mental, innate or unalterable characteristic; the latter requires that the group be
“cognizable” and set apart from larger society.*” According to UNHCR guidance,
these should be seen as alternatives, with only one element required.50 However, the
European Union Qualification Directive takes a cumulative approach, requiring both
elements to be present.”’ This was rejected by the House of Lords in 2006 as pro-
pounding “a test more stringent than is warranted by international authority” and the
alternative approach was confirmed by the Upper Tribunal in 2020.>* Nevertheless,
the cumulative approach is replicated in UK guidance as well as in the Borders and
Nationality Act 2022.>> The implications of this are that women claiming asylum
need to show both that they are part of a group that shares an immutable characteris-
tic, and also that they are perceived to be part of a group that is differentiated from
larger society in some way.>* This raises a high evidentiary bar that may dispropor-
tionately affect some women, for example, those who have been trafficked are likely
to find it difficult to prove that they are perceived as having a distinct identity.>
Similarly, a woman fleeing domestic violence may find this limb of the criteria difficult
if GBV is endemic in the country she comes from, as it is in most countries. How cog-
nisable can a group be if it constitutes as much as half of society? While the size of
the group should be irrelevant, it is generally recognised that public and political opin-
ion is resistant to any measure that appears to open the “floodgates” to large numbers
of asylum claimants.>® In contrast, for claims where there is a sexual orientation basis,

49 UNHCR, Guidelines on International Protection No. 2: "Membership of a Particular Social Group” within the
Context of Article 1 A(2) of the 1951 Convention and/or Its 1967 Protocol Relating to the Status of Refugees
(HCR/GIP/02/02), 7 May 2002, 2-3.

S0 UNHCR, Guidelines on International Protection No. 2, para. 11; UN Women, Report on the Legal Rights of
Women and Girl Asylum Seekers in the European Union, 2017, 31; J. Wessels, The Concealment Controversy.
"Discretion” Reasoning and the Scope of Refugee Protection, Cambridge, CUP, 2021, Ch 8.

S1  Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification and Status of
Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need International
Protection and the Content of the Protection Granted, Art. 10(d).

52 Secretary of State for the Home Department v. K; Fornah v Secretary of State for the Home Department
[2006] UKHL 46, 18 October 2006, 16; DH (Particular Social Group: Mental Health) Afghanistan [2020]
UKUT 00223 (IAC), 1.

53 Home Office, Asylum Policy Instruction. Assessing Credibility and Refuge Status, 2015, 30; see legal advice
on the Bill before it received royal assent that was prepared for the charity Women for Refugee
Women, S. Harrison QC, E. Fitzsimons, U. Dirie & H. Lynes of Garden Court Chambers, November
2021, available at https://www.gardencourtchambers.co.uk/news/the-nationality-and-borders-bill-legal-
opinion-prepared-by-garden-court-barristers-for-women-for-refugee-women (last visited 20 Feb. 2022).

54 For an alternative approach to this issue see Querton, “One Step Forward, Two Steps Back?”.

55 Women for Refugee Women and ILPA, Joint Briefing on Amendment to Clause 32 — “Particular Social Group”
Nationality and Borders Bill, House of Lords Report Stage available at https://www.refugeewomen.co.uk/wp-
content/uploads/2022/02/NEW-WRW_ILPA-Clause-31-briefing-2.pdf, S (last visited 20 Feb. 2022).

56 V. Neilson, "Homosexual or Female — Applying Gender-Based Asylum Jurisprudence to Lesbian Asylum
Claims", Stanford Law & Policy Review, 16, 2005, 417-444; H. Crawley, "[En]Gendering International
Refugee Protection: Are We There Yet?", in Human Rights and the Refugee Definition, Brill Nijhoff, 2016,
334; S. Mullally, "Domestic Violence Asylum Claims and Recent Developments in International Human
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it may be relatively easy to meet the “social perception” criteria, that sexual minorities
are a stigmatised group in the country of origin where “homosexuality” is criminalised
in that country. However, lesbian and - in particular — bisexual women often find it
difficult to demonstrate the “immutability” element and may be expected to “pass” for
heterosexual.”” There is evidence that claims are routinely refused because the claim-
ant is not deemed “credible” as a lesbian or bisexual woman.>®

Protecting women from GBV is not specified in the Refugee Convention, forcing
advocates to engage with the legal niceties of the particular social group criteria.
However, International Human Rights Law does explicitly give States responsibility
for protecting women from GBV, effectively addressing the gaps in the Refugee
Convention.”> CEDAW was the original instrument here, specifying that discrimin-
ation against women includes GBV and is therefore a violation of women’s human
rights.”” However, more recently, the Istanbul Convention has explicitly set out
States’ responsibilities to asylum-seeking women as a human rights duty encouraging
them to take measures to ensure that GBV is treated as persecution within the mean-
ing of the Refugee Convention.’ Moreover, while refugee law is an individual solu-
tion that functions on a case-by-case basis and does not attempt (rightly or wrongly)
to change the practices of the “refugee-producing” State — as Anker points out, its
role is “palliative”®® — human rights law does seek to set standards and promote
change beyond an individual level.>

Together, the elements of international law described above provide solid justifi-
cation for providing refugee status to women at risk of GBV who are unable to se-
cure the protection of the country of origin. There have been notable cases that have
confirmed this protection.** A number of countries have had gender guidelines in

Rights Law: A Progress Narrative?", International & Comparative Law Quarterly, 60(2), 2011, 459-484; K.
Musalo, "A Tale of Two Women. The Claims for Asylum of Fauziya Kassindja, Who Fled FGC, and
Rody Alvarado, a Survivor of Partner (Domestic) Violence', in E. Arbel, C. Dauvergne and J. Millbank
(eds.), Gender in Refugee Law, London, Routledge, 2014, 73-98; M. Randall, "Particularized Social
Groups and Categorical Imperatives in Refugee Law: State Failures to Recognize Gender and the Legal
Reception of Gender Persecution Claims in Canada, The United Kingdom, and the United States",
American University Journal of Gender, Social Policy & the Law, 23(4), 2015, 562-563.

57 C. Klesse, “On the Government of Bisexual Bodies: Asylum Case Law and the Biopolitics of Bisexual
Erasure”, in R. Mole (ed.), Queer Migration and Asylum in Europe, London, UCL Press, 2021, 109-132.

58  Danisi, Dustin, Ferreira & Held, Queering Asylum in Europe, Ch. 7.

59 The connection between the two frameworks has been much debated. See Danisi, Dustin, Ferreira &
Held, Queering Asylum in Europe, Ch. 3.2.2.

60 Committee on the Elimination of Discrimination and against Women, "General Recommendation No. 35
on Gender-Based Violence against Women, Updating General Recommendation No. 19. CEDAW/C/
GC/35", 14 July 2017.

61 Council of Europe, Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence (Istanbul Convention), Art. 60.

62 Anker, “Refugee Law, Gender, and the Human Rights Paradigm”, 154.

63 The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), for example,
refers to States’ responsibilities in regard to “the rights of women”, “discrimination against women”, and
the “full development and advance of women” - not individual women (UN General Assembly, CEDAW,
18 December 1979, United Nations, Arts 2 and 3).

64 For example, in the UK, Secretary of State for the Home Department v. K; Fornah v Secretary of State for the
Home Department [2006] UKHL 46, 18 October 2006; ZH (Women as Particular Social Group) Iran CG
[2003] UKIAT 00207.
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place for many years.65 Moreover, the application of a gender lens to asylum extends
beyond the formal decision-making process to include consideration of what else
needs to exist to ensure women can make a full and fair claim for protection, for ex-
ample, the provision of childcare to ensure women do not have to be interviewed in
the presence of their children.®® However, this is a description of progress in theory,
and not necessarily what is happening in practice. Furthermore, in the UK (as in
many countries), any gender-sensitive asylum measures need to be seen in the con-
text of a broader climate that is hostile to migrants and asylum-claimants.

5. LESBIAN AND BISEXUAL WOMEN CLAIMING ASYLUM IN THE UK
Whether positive or negative, the developments above do not extend sufficiently to
claims by lesbian and bisexual women where the connection with GBV has not been
fully made. Retracing the steps above to the case of Shah and Islam, this was also a
catalyst for recognising claims based on sexual orientation, including those of lesbian
and bisexual women. However, at that point, the paths of women claimants take dif-
ferent directions depending not on whether women are or are not at risk of GBV,
but rather on whether they are or are not claiming persecution based on their sexual-
ity. The result is that the refugee status determination process, in particular the cred-
ibility aspect of it, diverges for women depending on their (imputed)®” sexuality.
Women whose claims relate to the threat of GBV but whose sexuality is not seen as
a material fact will need to demonstrate that they are at risk of forced marriage,
FGM, “honour-"based violence, rape, or sexual violence. In contrast, women whose
have experienced these same forms of violence because they are lesbian or bisexual
and are claiming protection as a result will have to prove their sexuality, while GBV
is either absent from the claim or plays a secondary role in the determination pro-
cess. While they also need to demonstrate a risk of being persecuted, if they are from
a country where “homosexuality” is criminalised or stigmatised, this is likely to be ap-
parent from country information and thus accepted by decision-makers, hence the
case falls or not on the credibility of their claim to be a lesbian or bisexual woman.
Although neither of these evidentiary challenges are easy, they are very different.

If a grant of asylum depends on converting one’s experiences into a recognisable
narrative, the narrative that is recognised is very different for lesbian and bisexual
women on the one hand and victims of GBV on the other, despite the obvious

65 Most notably Immigration and Refugee Board of Canada, "Chairperson Guidelines 4: Women Refugee
Claimants Fearing Gender-Related Persecution”, 10 October 2008. In the UK, the Home Office guidance
to decision-makers on “Gender issues in the asylum claim” was updated in 2018; however, the independ-
ently produced Refugee Women’s Legal Group’s “Gender Guidelines for the Determination of Asylum
Claims in the UK” (July 1998) are not in use (see H. Baillot, S. Cowan & V. E. Munro, “Seen but not
Heard? Parallels and Dissonances in the Treatment of Rape Narratives Across the Asylum and Criminal
Justice Contexts”, Journal of Law and Society, 2009, 36(2), 202).

66 Asylum Aid, Every Single Woman. A Comparison of Standards for Women in the Asylum System with
Standards for Women in the Criminal Justice, Prison and Maternity Systems in the UK, Asylum Aid, 2008, 15.
“Childcare during asylum interviews” is covered in Home Office, Gender Issues in the Asylum Claim,
Version 3.0, 2018, 30. There is nothing similar in the Asylum Policy Instruction. Sexual Orientation in
Asylum Claims. Version 6.0, Home Office, 2016.

67 “A claimant can qualify for asylum due to being perceived to be LGB even when they may not be so.”
(Home Office, Asylum Policy instruction. Sexual orientation in asylum claims, version 6.0, 2016, para. 24).
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overlap in these claimants’ identities and experiences.68 Taking a notable case about
GBYV violence as a benchmark for claims that do not involve sexual orientation, that
of NS, a woman from Afghanistan, while there was discussion in her successful ap-
peal as to the precise definition of the particular social group to which she belonged,
it was ultimately found to be “women in Afghanistan”.69 The appellant had been
raped and threatened with forced marriage. Factors that were considered included
that it would be “unduly harsh” to return a lone woman with two daughters to
Afghanistan. Evidence submitted related to human rights in Afghanistan, in particular
“the situation of women in Afghanistan” which is considered over six pages of
the judgment, and also to the appellant’s post-traumatic stress disorder. Her fear of
persecution was found to be credible and relocation was ruled out based on testi-
mony that:

the state is unable to protect women, and that the task of protection of women
falls to the male members of her family, especially their husbands. Women
who find themselves without the effective protection of their families are in a
very vulnerable and dangerous position.”

Similarly, in a more recent case concerning a woman from Nigeria, it was accepted
“that as a former victim of trafficking her claim for asylum falls for consideration
under the Refugee Convention as a member of a particular social group”.”" The issue
before the tribunal was whether she would be at risk of being trafficked again if
returned. In both cases, it is the threat of harm on return that is at issue, not the be-
haviour of the appellant once she was in the UK. In contrast, the focus of decision-
makers in the claims made by lesbian and bisexual women at risk of GBV, including
those interviewed by the author, is very different. In these cases, the sexuality of the
appellant, including how she expressed it after arriving in the UK, is a primary con-
sideration as the following cases demonstrate.

NN, a Pakistani woman, claimed asylum in the UK in 2015. The basis of her claim
was that she was a lesbian. She had been forced into marriage, beaten by her husband
and threatened by her father. Her application was refused and her appeal to the First
Tier Tribunal was turned down. The Upper Tribunal appeal “submitted that in its
focus on that historical account the [First Tier] Tribunal lost sight of the central
question to be determined: is the Appellant in fact gay?” It found in favour of the ap-
pellant: “T accept and find as fact that the Appellant is gay. I do so for the following
reasons: The Appellant has given detailed and compelling evidence about her realisa-
tion that she was gay, her struggle with that fact in the context of her cultural back-
ground, and her reconciliation with her faith. ...”. Forced marriage as the basis for
claiming asylum is recognised but only in the final paragraph of the judgment.”” It is

68 A. Shuman & C. Bohmer, "Representing Trauma: Political Asylum Narrative', Journal of American
Folklore, 117(466), 2004, 394-414; Neilson, "Homosexual or Female”.

69 NS (Social Group - Women - Forced marriage) Afghanistan CG [2004] UKIAT 00328.

70  For a critique of this approach, see contribution by Querton, in this issue.

71 HD (Trafficked women) Nigeria CG, [2016] UKUT 00454 (IAC), Para 9.

72 NN and SSHD [2017] UKAITUR PA/04738/2016.
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the appellant’s sexuality per se, and not the way it intersects with and is the basis for
the violence she experienced, that is the key factor in a positive decision.

Angel” was a 35-year-old Zimbabwean woman at the time of her interview for
this research. She fled Zimbabwe when she was caught having sex with her same-sex
partner. She had been raped and forced into marriage and had a daughter through
the marriage, who she had to leave behind.”* Despite being an avowed political activ-
ist, supporting women’s groups in Zimbabwe as well as a self-identified feminist ac-
tivist for refugee women’s rights in the UK, her claim was not based on political
ground, nor was GBV the focus. She was initially refused, with the refusal letter
repeating the basis of her claim, including the fact that after a marriage had been
arranged for her, her husband forced her to have sex and beat her up: “When you
went to the police, your husband told them that you loved girls. . . and so the police
also beat you up . . ..You were raped by 2 men on [date]”.”> However, the refusal let-
ter stated “[a]s you have been inconsistent throughout your account and not pro-
vided what are considered to be reasonable explanations, it is not accepted that you
are a lesbian”.

Angel appealed and she explained to the author that while her first refusal was be-
cause the Home Office did not believe she was a lesbian, she lost her appeal because
the judge did not believe that lesbians in Zimbabwe were at risk:

Because, when we went there [to the Home Office], all along the argument

even from when I went for my interview, was my sexuality, that is the thing

that they were arguing about. That no, they don’t believe from the interview.

And when we were going to court, we were all going focused on my sexuality,

because this is what they had said, only to get there, to be told that “ok, even if

you are gay in Zimbabwe, it is legal for women to be gay according to law, but
»76

it is illegal for male”.

The fact that she was a victim of rape and forced marriage was incidental to her case.
Angel explained: “I remember with my refusal the judge said I didn’t say a lot about
my rape, so he does not consider that it is a correctional rape”. Her experience of
being raped was included as a part of her narrative but, because Angel did not de-
scribe it in the way that the judge expected for correctional rape in sexual orientation
cases, this became an element that undermined her case. Angel described how hard
she had found it talking about the sexual violence she had experienced in court when
she was trying to forget it, and felt that the fact that she did not say much about it
was held against her.”” The difficulty that victims of rape and sexual violence have in
talking about their experiences is widely recognised in guidance and research on
women’s asylum and GBV,”® but does not appear to have been recognised by the

73  The pseudonym chosen by this participant.

74  For further discussion of cases involving forced marriage, see contribution by N. Honkala in this issue.

75  Upper Tribunal judgment of 11 November 2016 shared with the author.

76 Interview on 24 August 2018.

77 Ibid.

78 H. Baillot, S. Cowan &V. E. Munro, "“Hearing the Right Gaps’: Enabling and Responding to Disclosures
of Sexual Violence within the UK Asylum Process", Social ¢ Legal Studies, 21(3), 2012, 269-296.
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judge in Angel’s case. Angel was finally granted asylum after making a fresh claim but
there was little sense of euphoria because she continued to be separated from her
daughter and faced the huge task of securing family reunion.

Jayne” was another interviewee who had experienced sexual abuse and violence,
repeatedly and by more than one close family member. She also had a child but had
been able to bring him with her to the UK. She shared her decision papers with the
author and her case was presented largely in terms of sexual orientation. For ex-
ample, her original refusal letter stated “You claim to have a well-founded fear of per-
secution in Malawi, on the basis of your membership of a particular social group (a
lesbian).” It went on to state that “your claimed sexuality has been rejected”.*® The
judge in the First Tier Tribunal refused her appeal, finding that “[t]he appellant is
not a lesbian, nor would she be perceived to be a lesbian on return to Malawi”. This
was largely because of the failure of her ex-partner and teenage son to appear as wit-
nesses to support her claim to be a lesbian. There was some consideration of the
GBYV she had experienced, with the judge stating: “If her account, that she had been
already raped and persecuted by her family for her sexuality, was true, her delay in
claiming in a safe country which is known for its tolerance is even less credible”."
When she was finally granted asylum it was after providing fresh evidence of her sex-
ual relationships and involvement in the LGBT QI+ community in the UK, including
15 letters from individuals stating that they are “certain [Jayne] is a lesbian” or “sure
[Jayne] is a lesbian” or “aware that [Jayne] is a lesbian”. Evidence included a state-
ment from her son, now 19, that “I met mum’s girlfriend [X] on several occasions.
... They slept in same room and sometimes bathed together”. The appellant herself
provided a testimonial that said “More recently, I have had sexual relations with [X]
who lives here in [UK city]. She has prepared a witness statement”. Jayne submitted
medical records, including a note from a consultant clinical psychologist that stated
she was “suffering from PTSD and depression as a result of her past experiences of
rape, abuse and persecution on account of her sexuality. The GP notes additionally
discuss our client’s discovery of being HIV positive as a result of the sexual assault
she endured in Malawi”.** Her eventual grant of asylum was based on recognition
that she was, indeed, a lesbian.

As a final example, in a First Tier Tribunal appeal in 2018, a woman who
explained that she had been raped by her cousin to “cure her” when he found out
she was a lesbian, and subsequently trafficked to the UK and recognised as a victim
of modern slavery, was refused asylum initially because of inconsistencies in her ac-
count and because the Secretary of State for the Home Department “was adversely
impressed by the fact that Miss M had not been involved in any lesbian relationship
since coming to the United Kingdom”.*> The Tribunal judge was not satisfied
that she was or would be perceived as a lesbian despite her “mannish” appearance.

79  The pseudonym chosen by this participant.

80 Home Officer Refusal Letter, 3 Feb. 2017, shared with the author.

81  First Tier Tribunal judgment, 7 April 2017, shared with the author.

82 Documents for submission to Upper Tier Tribunal appeal in 2018 and shared with the author following
interview on 4 Sept. 2018.

83 First Tier Tribunal decision of 23 June 2018, shared with author by the claimant’s barrister with the
claimant’s permission.
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Her experience of rape was not a focus of the appeal. She was eventually granted pro-
tection by the Upper Tribunal®* In all these cases, both at initial decision-making
and appeal stage, the violence the woman experienced took second place to the ques-
tion of whether she “really” was a lesbian.

The previous sections have shown the way that women claiming asylum on the
basis of GBV are assessed differently depending on whether sexuality is considered
relevant to their claim. The next section identifies the harmful implications of this
phenomenon.

6. CONSIDERING THE IMPLICATIONS

The focus on sexuality cannot be attributed solely to adjudicators. It tends to be
solicitors who advise claimants on how best to present their case, either to the Home
Office or, after a refusal, to the tribunal, in which case they will be instructing a bar-
rister. It is likely therefore that if lesbian and bisexual women who have experienced
GBV present their claim as based on sexuality rather than violence, this is based on
advice from their advocate.®®> However, it also correlates with Home Office guidance
to decision-makers. In addition to the Country Policy Information Notes discussed
above, the Home Office has guidance for decision-makers that includes “Gender
issues in the asylum claim” (last updated 2018) and “Sexual orientation in asylum
applications” (2016). There is cross-referencing within these documents, however,
decision-makers, operating under pressure and with limits to the amount of time
they can spend on any one claim, must prioritise their use of resources. Therefore,
while an official given the case of a bisexual woman from Bangladesh who is threat-
ened with “honour-based” violence will have available to them the guidance on gen-
der and on sexual orientation, as well as the Country Policy Information Notes for
“Bangladesh on Women fearing gender-based violence” (2020) and “Sexual orienta-
tion and gender identity Bangladesh” (2020), it is likely that one dimension — GBV
or sexual orientation — will be privileged at the expense of recognition of the inter-
connections between the two. This is demonstrated in the case studies detailed
above. Moreover, if the particular social group ground is privileged over the other
four possible Convention grounds, this is in line with the direction taken in all of the
country guidance. While more than one Convention ground may apply to a case, all
the Home Office CPINs direct decision-makers to the particular social group ground
and only to that ground.*®

84 Ibid.

85  For example, in a First Tier Tribunal hearing observed by the author, the appellant’s barrister summed up
the case as follows: “We would argue this is a case based on credibility. The Secretary of State says
Cameroon is not safe for lesbians. So this case stands on whether my client is a lesbian. We understand
there is a previous judgment. We argue that the evidence before you today is so significantly different
that it shows the appellant is a lesbian and she should be before you. Since her previous hearing the appel-
lant is in a new relationship with Miss X and she is here before you. The evidence provided by the appel-
lant and this witness is broadly consistent and we would argue this shows they are in a genuine
relationship.” (First Tier Tribunal hearing, Sept. 2018).

86 For example “Women and girls in Nigeria, including those in fear of FGM, form a particular social group
(PSG) within the meaning of the 1951 Refugee Convention” (Home Office, Country Policy and
Information Note Nigeria: Female Genital Mutilation (FGM), August 2019, 7); “LGBTI persons form a
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The evidence of the case studies and analysis of Home Office guidance above
shows that GBV and sexual orientation are still too often seen as separate identifiers.
Despite the acknowledgement of intersectionality that is now standard in scholar-
ship, echoed in UNHCR guidance, and that is critical to understanding the nature of
GBV experienced by lesbian and bisexual women,®” international refugee law strug-
gles to conceive individuals as multi-dimensional. This ignores the material realities
of women’s experiences as lesbian, racialised, of a certain age and class, and the many
other factors that contribute to the specificity of their treatment and experiences —
and which may be relevant to an asylum claim. And while this may be true of law in
general, it is particularly so in the UK, where asylum decision-making replicates the
adversarial nature of criminal law based on polarities such as recognition or non-
recognition.88

Moreover, not only are women’s sexuality and their experiences of violence
treated in isolation, it is also the case, based on the examples provided above, that for
lesbian and bisexual women, their sexuality trumps their experience of violence as
the prime element of their claim. This may, in part, be a strategic decision on the
part of advocates. Some forms of GBV, ones that are also experienced by many
women in the UK, such as rape and domestic violence, may be seen as too mundane
and recognisable and therefore not sufficiently serious to be the basis of a successful
claim. There are also likely to be evidentiary difficulties in GBV claims. Experiences
of violence will often have happened in the home or without witnesses and there is
unlikely to be documentary evidence to support a claim. While the Home Office
guidance on credibility emphasises that claimants should be given the benefit of the
doubt where they provide a coherent narrative, critics claim that this is not the case
in practice.89

The same evidentiary difficulties apply to claims based on sexual orientation. The
difference is that what needs to be proved is not that someone has been raped or
forced into marriage, but that they have been or risk being abused because of their
sexuality, so the “fact” to be proved becomes whether they are “homosexual” or not.
Where claimants apply on the basis of sexual orientation-based persecution and are
refused because of lack of evidence and go on to appeal, as many claimants do,”
they can then spend the often lengthy period before their appeal hearing

particular social group (PSG) in Kenya within the meaning of the Refugee Convention”(Home Office,
Country Policy and Information Note: Sexual Orientation and Gender Identity, Kenya, April 2020, 7).

87 K. Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics”, University of Chicago Legal Forum,
1989, 1, 139-168; E. Grabham, D. Cooper, J. Krishnadas & D. Herman (eds.), Intersectionality and
Beyond: Law, Power and the Politics of Location, 2008; UNHCR, Handbook on Procedures and Criteria for
Determining Refugee Status and Guidelines on International Protection Under the 1951 Convention and the
1967 Protocol Relating to the Status of Refugees, April 2019, para. 53.

88 N. Gill, J. Allsopp, A. Burridge, D. Fisher, M. Griffiths, N. Paszkiewicz, & R. Rotter, “The Tribunal
Atmosphere: On Qualitative Barriers to Access to Justice”, Geoforum, 119, 2021, 64.

89  Danisi, Dustin, Ferreira & Held, Queering Asylum in Europe, 7.4.1.

90  See general statistics published on Asylum Information Database, available at https://asylumineurope.org/
reports/country/united-kingdom/statistics/ (last visited 20 Feb. 2022) and “Experimental Statistics for
Asylum Claims on the Basis of Sexual Orientation” at https://www.gov.uk/government/statistics/immi
gration-statistics-year-ending-june-2020/ experimental-statistics-asylum-claims-on-the-basis-of-sexual-orien
tation (last visited 20 Feb. 2022).
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accumulating “evidence” that they are lesbian or bisexual, evidence such as letters
from support groups, photos of participation in Pride events, and witness statements
from new partners. Although decision-makers may discredit such evidence as self-
serving, they are generally recognised as evidence of future risk due to sexual orienta-
tion, while options for securing new evidence of past experiences of GBV are unlikely
to exist.”' Advocates may therefore find it expedient to encourage their clients to
focus on the sexual orientation element of their case over the elements of violence.
The future-focused nature of the Refugee Convention definition may also explain
why lesbian and bisexual women are well advised to focus on their fear of future per-
secution as members of a sexual minority rather than as women threatened with vio-
lence, perhaps on the basis of having already experienced it. UN Women express the
concern that “the Refugee Convention is forward looking and requires that there be
a well-founded fear of persecution in the future, which raises complication for past
victims of rape”.92 As in the US, the UK formally recognises past persecution as an
indicator of future risk.”> However, lawyers may see a difficulty in proving that a
woman who has undergone FGM is at risk of further harm.”* They may need to de-
velop subtle hard-to-support arguments about the level of trauma that would be
experienced on return being equivalent to persecution. In comparison, the case of a
lesbian woman in flight from a country where same-sex relationships are criminalised
may be easier to make. Basing a claim on sexual orientation rather than the risk of
violence may also help to avoid refusal on the basis of an internal flight alternative: if
“homosexuality” is penalised in a country, this is most commonly across the whole
territory, whereas if a woman is threatened with FGM in her home town, it might be
argued that she can return to another part of the country. There may be good argu-
ments why this is not a reasonable expectation, but these will need to be developed
and proven, while looking to what the law of a country states in relation to sexual
relations is much simpler — and quicker for lawyers paid through legal aid which
increasingly fails to cover the costs of their time.”> Finally, there may be a general
reluctance to recognise GBV, whether it relates to sexual minorities or not, for the
reasons suggested by Baillot et al. They found a failure on the part of all parties to

91 UKLGIG, Still Falling Short: The Standard of Home Office Decision-making in Asylum Claims Based on
Sexual Orientation and Gender Identity, 2018, 29 (available at https://www.rainbowmigration.org.uk/
sites/default/files/2021-03/Still-Falling-Short-Jul-18_0.pdf last visited 22 Feb. 2022).

92 UN Women, Report on the Legal Rights of Women and Girl Asylum Seekers in the European Union, 2017,
23.

93 In the US, see Khadija Ahmed Mohamed v. Alberto R. Gonzales, Attorney General, A79-257-632; 03-72265;
03-70803, United States Court of Appeals for the Ninth Circuit, 10 March 2005, 3084; Matter of A-T-, 25
I&N Dec. 4 (BIA 2009), United States Board of Immigration Appeals, 4 June 2009, 1. In the UK, the
Immigration Rules state “[t]he fact that a person has already been subject to persecution or serious harm,
or to direct threats of such persecution or such harm, will be regarded as a serious indication of the per-
son’s well-founded fear of persecution or real risk of suffering serious harm, unless there are good reasons
to consider that such persecution or serious harm will not be repeated” (Home Office, Immigration Rules
part 11: asylum, para. 339Kk).

94  C. Querton, H. Cheikh Ali & E. Soulard, Gender Related Asylum Claims in Europe: A Comparative Analysis
of Law, Policies and Practice Focusing on Women in Nine EU Member States, European Parliament
Directorate-General for Internal Policies of the Union, 2012, 37.

95 J. Wilding, Droughts and Deserts. A Report on the Immigration Legal Aid Market, University of Brighton
and JRCT, 2019.
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fully recognise experiences of rape in women’s asylum claims, which they attributed
to factors including distancing on the part of decision-makers to protect themselves
from trauma.”®

The discussion above suggests that there are a number of cultural, psychological,
legal, and strategic reasons why the claims of lesbian and bisexual women who have
experienced GBV are viewed primarily through the lens of sexual orientation, over-
looking the extreme violence that many of these women have experienced. One re-
sponse might be that this is not a problem. If women’s protection claims are
addressed largely by deploying the particular social group ground but with different
pathways for claims based on GBV and sexual orientation, and if lesbian and bisexual
women are routinely assessed in relation to the latter and not the former, the only
concern should be that the end result is the same, namely that refugee status is
granted where merited. Does it matter whether claims are accepted or refused pri-
marily because the claimant is a lesbian or bisexual, or is a woman who has experi-
enced GBV? However, the end result may not be the same, as the cases above
illustrate: if a claim is presented as based on sexual orientation, that triggers a deter-
mination process almost entirely focused on the claimant’s credibility in terms of
whether she is “genuinely” a lesbian or bisexual, often evidenced by her behaviour
after claiming asylum. The claim is then often rejected on the basis of minor incon-
sistencies in the claimant’s narrative. If the same woman’s experiences of GBV are
made central, the basis for proving her case prioritises the body of Country of Origin
Information available, to ask whether she would be at risk of the same kind of vio-
lence that caused her to flee if she is returned to her country of origin. These are two
significantly different lines of argument and evidentiary processes, and may therefore
result in different final decisions. Neither type of claim is easy and both are intrusive
in different ways, but in channelling the claim into the sexual orientation box at the
expense of other aspects, the evidentiary process for lesbian and bisexual women fails
to reflect the reasons why they need protection: that they experience GBV because of
their sexuality. The focus becomes the individual’s identity, established largely
through the coherence of her narrative and jeopardised by the kinds of memory
lapses that are typical of people who have experienced trauma and violence.””
Moreover, questioning in this pathway often makes unrealistic demands of the claim-
ant, expecting women who have fled extreme violence and have recently arrived in a
country where they may not know the language and have few resources to prove
their sexuality by going to gay clubs and dating.”® Rather than looking for evidence
to confirm the claimant’s credibility in the country of origin’s political and social

96 “The apparent reluctance on the part of some UKBA Presenting Officers, legal representative and immi-
gration judges to delve into narratives of rape at the tribunal was often tied, at least in part, to a personal,
emotional reaction or experience of discomfort” (H. Baillot, S. Cowan & V. E. Munro, "Hearing the
Right Gaps’: Enabling and Responding to Disclosures of Sexual Violence within the UK Asylum Process",
290).

97 N. Honkala, "The Rights of Women Seeking Asylum: Procedural and Evidential Barriers to Protection’,
in Research Handbook on International Refugee Law, Cheltenham, Edward Elgar Publishing, 2019, 301-
303; C. Briddick, "Some Other(ed) Refugees?: Women Seeking Asylum under Refugee and Human
Rights Law", Research Handbook on International Refugee Law .

98 Support for asylum claimants was £39.63 per week at the time of writing. See https://www.gov.uk/asy
lum-support/what-youll-get (last visited 12 Feb. 2022).
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conditions for women, including lesbian and bisexual women, the focus is on the
claimant’s behaviour after she left her country of origin and made her claim — what
has she done in the UK to demonstrate she is a lesbian or bisexual. This is the wrong
question.

There may therefore be implications in terms of recognition rates for women claim-
ants in that the process for establishing a claim based on sexual orientation is particular-
ly difficult because it asks claimants to prove the unprovable.”” However, refusal rates

. . 100
are only one consideration.

Equally important is the individual’s sense that they have
gone through a meaningful and fair process. Angel was forced into marriage and repeat-
edly raped because she is a lesbian. She was refused in the first instance because the
Home Office doubted her sexual identity and refused again at first appeal because, while
it was recognised that she is “genuinely” a lesbian, she comes from a country where
only male homosexuality is criminalised. Her claim was finally accepted, but she is un-
likely to have come out of the asylum process feeling that she has had a fair hearing and
that her experiences have been understood and recognised. Questioning to establish
whether an individual is or is not a lesbian may have improved since the controversy
over the Home Office asking offensive and intrusive questions in 2014 and the CJEU
case that year establishing that this is impermissible,"*" but it remains a degrading ex-
perience, as for Jayne whose son and ex-partners among others were required to pro-
vide written statements identifying her as a lesbian on the basis of sexual experiences
and shared bath-times in order to finally secure her protection.102 In this situation, even-
tually securing refugee status may be at the expense of someone’s personhood, dignity
and any real understanding of why they need protection.

Focusing on sexuality rather than GBV may also mean that opportunities to make
connections with international human rights are lost. While the Home Office guid-
ance on gender in asylum claims refers decision-makers to CEDAW and the Istanbul
Convention, the guidance on sexual orientation in asylum claims does not.'® If a
Home Office decision-maker assessing the claim of a lesbian or bi-sexual woman,
and operating under recognised pressures of time, refers only to the sexual

99  Danisi, Dustin, Ferreira & Held, Queering Asylum in Europe, Ch 7; V. Neilson, "Homosexual or Female -
Applying Gender-Based Asylum Jurisprudence to Lesbian Asylum Claims"; S Keenan, "Safe Spaces for
Dykes in Danger? Refugee Law’s Production of the Vulnerable Lesbian Subject’, in S. Fitzgerald (ed.)
Regulating the International Movement of Women: From Protection to Control, London, Routledge 2011,
29-47.

100 It is not possible to make a comparison as Home Office experimental statistics on sexual orientation are
not broken down by gender. See https://www.gov.uk/government/statistics/immigration-statistics-
year-ending-june-2020/experimental-statistics-asylum-claims-on-the-basis-of-sexual-orientation (last vis-
ited 17 Feb. 2022).

101  Danisi, Dustin, Ferreira & Held, Queering Asylum in Europe, 297; UK Lesbian and Gay Immigration
Group (UKLGIG), Missing the Mark. Decision Making on Lesbian, Gay (Bisexual, Trans and Intersex)
Asylum Claims, 2013; Joined Cases C-148/13 to C-150/13, A, B, and C v. Staatssecretaris van Veiligheid
en Justitie, Judgment of the Court (Grand Chamber) of 2 December 2014, ECLLI:EU:C:2014:2406.

102 See also account by Skhumbuzo of her Home Office interview in 2015 where she felt obliged to produce
intimate photographs that she was not comfortable sharing: “The officer began flicking through the pho-
tos while I was sat in front of him. It was extremely degrading”, available at https://www.mirror.co.uk/
news/real-life-stories/asylum-seeker-was-asked-provide-7614388 (last visited 12 Sept. 2021).

103 Home Office, Gender Issues in the Asylum Claim, Version 3.0, 2018, 11; Home Office, Asylum Policy
Instruction. Sexual Orientation in Asylum Claims, Version 6.0, 2016.
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orientation guidance, the protection that should be provided by international human
rights instruments may be overlooked.'**

Lastly, there are practical reasons why it matters if not all the reasons why women
are claiming protection are taken fully into account. For example, the trauma caused
by experiences of sexual and GBV may have implications for a claimant’s ability to pre-
sent a coherent narrative.'® If the key question is whether she is genuinely a lesbian or
bisexual, this may not be recognised. The extensive work that advocates have done to
improve the process for women in relation to interviewing people who have experi-
enced trauma and issues relating to separation from children may not be applied.
Lesbian and bisexual women may not benefit from, for example, recognition of the
time that it takes for people to reveal experiences of sexual violence or of the impact of
trauma on memory recall.'” Similarly, if decision-making prioritises confirming the
claimant’s sexuality, an inappropriate burden of proof may be imposed - dismissing a
claimant on the basis of coherence (as a lesbian or bisexual woman) rather than recog-
nising the effect that her traumatic experiences will have had on her ability to provide
a coherent and consistent account and giving her the benefit of the doubt."””

The problem, of course, is not that sexual orientation is the basis of lesbian and
bisexual women’s claims when, in some cases, GBV is the reason they need protec-
tion and therefore that the prioritisation should be reversed. That would be to mar-
ginalise a different aspect of women’s identity. Rather the decision should be based
on the totality of the claimant’s experience which is often that the serious harm
women are threatened with because of their sexuality takes the form of GBV. This
more integrated approach is not theoretically incompatible with the application of
the particular social group ground. Just as there does not need to be only one
Convention ground applied to a claim, equally there can be more than one particular
social group.108 Markard, for one, suggests that the particular social group ground
has developed broadly at the same time as gender-based perspectives of refugee law,
and that it is flexible enough to accommodate the totality of lesbian women’s reasons
for claiming protection based on both gender and sexual orientation. She argues that
this has been the case avant la lettre since the 1990s, even if adjudicators have not ex-
plicitly or consciously applied the concept of intersectionality.'®

However, while Markard argues that the flexibility of the particular social group
ground makes it suitable for recognising intersectionality in claims and includes

104 M. Tschalaer, “The Istanbul Convention and Queer Women Seeking Asylum”, Policy Report 65, Policy
Bristol, 2021. https://www.gwi-boell.de/sites/default/files/2021-06/PolicyBristol_Briefing65_Tschalaer
queer-women-asylum_EN.pdf (last visited 2 June 2022).

105 H. Baillot, S. Cowan & V. E. Munro, "Reason to Disbelieve: Evaluating the Rape Claims of Women
Seeking Asylum in the UK", International Journal of Law in Context, 10(1), 2014, 105-139.

106 D. Bogner, J. Herlihy, & C. Brewin, C. "Impact of sexual violence on disclosure during Home Office
interviews", British Journal of Psychiatry, 191(1), 2007, 75-81.

107 Baillot, Cowan & Munro, “Reason to Disbelieve: Evaluating the Rape Claims of Women Seeking
Asylum in the UK”, 1185.

108 UNHCR, Guidelines on International Protection No. 2: “Membership of a Particular Social Group” Within
the Context of Article 1A(2) of the 1951 Convention and/or Its 1967 Protocol Relating to the Status of
Refugees; N. Markard, "Persecution for Reasons of Membership of a Particular Social Group:
Intersectionality Avant La Lettre?", S1.

109  Ibid.
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lesbian women in her examples, that is not the approach advocated here. Whether
necessarily or simply in practice, the particular social group ground has served to put
women in silos - either lesbian/bisexual women or (purportedly) heterosexual
women. The stereotyping that accompanies the application of the particular social
group ground is a central part of the problem because women escaping violence,
including lesbian and bisexual women, need to demonstrate that they meet both

110 .
Even if

limbs of the particular social group criteria to be recognised in the UK.
decision-making were to encompass both sexuality and experiences of GBV, some
claimants would still need to demonstrate that they were a lesbian or bisexual
women who had experienced violence on that basis (the immutable characteristic
requirement) and that they would be perceived as such (the social perception elem-
ent). It is the latter requirement that encourages stereotypes. In fact, taking an inter-
sectional approach but relying on the particular social group ground as currently
implemented would increase the burden of proof and perhaps create insuperable
obstacles for women because of the contradictory stereotypes in play. For women
who have experienced violence, conforming to stereotypes of victimhood and vul-
nerability may facilitate their claim"!; for lesbians and bisexuals fleeing homopho-
bia, the prevailing stereotype is of “out-and-proud” LGBTQI+ people able and
"% The artificiality of these stereotypes
becomes clear when one considers the case of a woman who has experienced sexual

expected to live openly for the first time.

violence because she is a lesbian or bisexual. Moreover, conforming to the stereo-
type of a happy clubber and also that of an abject victim of violence at one and the
same time would clearly be very difficult. There are competing and irreconcilable
stereotypes for each of these archetypes, and presenting a demeanour that combines

both is unlikely.

7. AN ALTERNATIVE PATHWAY
There are different ways to tell any story."'> The choices that are being made about
how to tell the stories of lesbian and bisexual women do not necessarily serve these
women well, either in the short or the longer term. Rather than continue to rely ex-
clusively on the particular social group ground, a number of feminist refugee scholars
have suggested making greater use of all the Refugee Convention grounds, in par-
ticular, political opinion for women fleeing GBV.'" It is recognised that “[p]olitical
opinion should be understood in the broad sense, to incorporate any opinion on any
matter in which the machinery of State, government, society, or policy may be

engaged”.115 As Mulligan argues: “Thus, if there is no effective prosecutorial system

110  Nationality and Borders Act 2022, Clause 33.

111 R Kapur, "The Tragedy of Victimization Rhetoric: Resurrecting the ‘Native’ Subject in International/
Post-Colonial Feminist Legal Politics", Harvard Human Rights Journal, 15(1), 2002, 20.

112 Danisi, Dustin, Ferreira & Held, Queering Asylum in Europe, Ch 7.

113 T. Spijkerboer, Gender and Refugee Status, London, Routledge 2000, 46.

114 See See J. Hathaway, The Law of Refugee Status (Second edition.), Cambridge, CUP, 2014, Ch. S for
analysis of the five Refugee Convention grounds.

115 UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution within the context of
Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees, 7 May,
2002, 32.
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available to a woman in the country where the rape has occurred, or if her life is
endangered by bringing the issue to the attention of the authorities, then the appli-
cant has a well founded fear of persecution on account of political opinion.”*' This
article supports that argument and suggests that it is equally relevant to the claims of
lesbian and bisexual women fleeing GBV. The key to establishing any claim for pro-
tection is the nexus — that there is a threat of persecution on account of at least one of
the convention grounds. For women threatened with sexual and domestic violence,
Crawley and other writers have long argued that their claims should be seen as polit-
ical in that women are explicitly or implicitly rejecting the gender norms imposed on

them.'!”

The basis for doing this is as clear in relation to lesbian and bisexual women
as it is in relation to any other woman who has experienced GBV. A similar nexus
exists for some lesbian and bisexual women who have been forced into marriage,
raped, or undergone FGM - or been threatened with any of these abuses — again
because of their failure to comply with different, but also gender-based norms. By
refusing to comply with oppressive gender-based expectations, a woman is implicitly
or explicitly rejecting the misogyny and/or the homophobia that she is subject to in
her country of origin. This should be seen either as an expression of a political opin-
ion or as the basis for having a political opinion imputed to her.

A claim structured in this way has a better chance of allowing a woman to provide
an account of her reasons for claiming protection that is an honest reflection of her
experiences and allowing her to feel that she has been heard and validated at the end
of the process, as well as there being more likelihood of a fair decision. This could
enable a more multidimensional determination process and crucially one that both
recognises the experiences of GBV many lesbian and bisexual women have under-
gone and does so in a way that positions them as actors making choices about their
lives rather than only victims of violence. This would be enabled by the kind of broad
application of “political” that writers such as Crawley have long advocated.

This would also avoid the prurient focus on whether a claimant is “genuinely” les-
bian or bisexual that then leads to decision-making based on the internal coherence
of a claimant’s narrative that is at odds with the reality of how incoherent people’s
memories are, particularly of traumatic events. At the same time, the particular social
group ground leads to stereotyping, and worse, conflicting stereotypes that force
claimants to choose between different types of persecution and the corresponding
stereotypes. Those problems will certainly not be resolved by greater use of the
grounds of political opinion, but there is more likelihood that the claimant will not
be encouraged to conform to stereotypes that deny her agency.

116 M. Mulligan, "Obtaining Political Asylum: Classifying Rape as a Well-Founded Fear of Persecution on
Account of Political Opinion Note", Boston College Third World Law Journal, 10(2), 1990, 380.

117 H. Crawley, Refugees and Gender: Law and Process; A. Anderson & M. Foster, "A Feminist Appraisal of
International Refugee Law", in The Oxford Handbook of International Refugee Law, Oxford, OUP; 2021,
68; C. Briddick, "Rethinking Refuge from Gender-Based Violence: Persecution for Which Convention
Reason?', 17 Sept. 2020, available at https://www.rethinkingrefuge.org/research (last visited 18 Feb.
2022); Dauvergne, "Toward a New Framework for Understanding Political Opinion"; Honkala, "“She, of
Course, Holds No Political Opinions™; S. Kirvan, "Women and Asylum: A Particular Social Group",
Feminist Legal Studies, 7(3), 1999, 333-342; S. Mullally, "Gender Asylum Law: Providing Transformative
Remedies?", Contemporary Issues in Refugee Law, Cheltenham, Edward Elgar Publishing, 2013, 196-224.
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8. CONCLUSION

As a prelude to concluding, some qualifications are required. First of all, it should be
pointed out that this approach is not relevant to the claims of all women. Refugee
scholars have explored the heterogeneous nature of gender-based claims."'® The
arguments here, based on the authors’ research, are made specifically in relation to
the subset of claims by lesbian and bisexual women who have experienced GBV and
who are not currently encouraged to integrate that experience into their claim.

Secondly, attempting to give women claimants greater agency by using the polit-
ical opinion ground may create or reinforce new stereotypes. At present, the prevail-
ing narrative in international human rights and refugee law remains that of the
vulnerable woman who is a victim of her state or culture and who needs “special
protections”.''” Events in Afghanistan at the time of writing are a good example: on
the one hand we see women’s rights, often juxtaposed with the needs of children, re-
peatedly at the forefront of the reasons why the West must intervene and support
people both in leaving and once they are in the UK.'*° Undoubtedly, the “women-
and-children” framing device creates support for refugees at a moment of urgent
need."”! Yet, deploying those tropes perpetuates the “saving women” narratives that
in the longer term do not serve women well on an individual basis or in terms of
wider discourse and power relations.'*> However, by positioning women claimants,
including lesbian and bisexual women, as agents exercising free will, a new paradigm
is created that is also problematic. The wretched victim of backward regimes who is
saved by the West is replaced by the free-thinking subject who is out of place in her
primitive country of origin and is welcomed by the West.'*®

Furthermore, some women fleeing GBV, including some lesbian and bisexual
women, do secure protection as members of a particular social group, even if only on
appeal and after months or years in limbo. Razack points out that “women’s claims
are most likely to succeed when they present themselves as victims of dysfunctional,
exceptionally patriarchal cultures and states.”*** This applies to lesbian and bisexual

118 As Crawley explains “A woman may be persecuted as a woman (e.g. raped) for reasons unrelated to gen-
der (e.g. activity in a political party), not persecuted as a woman but still because of gender (e.g. flogged
for refusing to wear a veil), and persecuted as and because she is a woman (e.g. female genital
mutilation).” (H. Crawley, Refugees and Gender: Law and Process, 239).

119 D. Otto, "International Human Rights Law: Towards Rethinking Sex/Gender Dualism and Asymmetry",
The Ashgate Research Companion to Feminist Legal Theory, London, Routledge, 2013, Ch.11. See also H.
Crawley in this issue.

120 “As Violence Continues To Escalate In Afghanistan, Here’s How You Can Support Women And
Children”, Grazia, 16 August 2021 available at https://graziadaily.co.uk/life/in-the-news/afghanistan-
charities-women-children/ (last visited 12 Dec. 2021).

121 “ANOTHER boatload of migrants arrive in Dover after dinghy carrying 15 people was ‘spotted in
English Channel by P&O ferry’ — a day after 120 made it to the UK”, Mail Online, S Aug. 2021, available
at https://www.dailymail.co.uk/news/article-8595649/ANOTHER-boatload-migrants-arrive-Dover-din
ghy-spotted-English-Channel-P-O-ferry.html (last visited 12 Dec. 2021).

122 N. Oswin, "Rights Spaces: An Exploration of Feminist Approaches to Refugee Law', International
Feminist Journal of Politics, 3, 2001, 347-364; McKinnon, Gendered Asylum: Race and Violence in U.S.
Law and Politics, Conclusion 123-130.

123 I discuss this concern in M. Dustin & N. Ferreira, “Improving SOGI Asylum Adjudication: Putting
Persecution Ahead of Identity”, Refugee Survey Quarterly, 40(3) 2021, 345-346.

124  Razack, "Domestic Violence as Gender Persecution: Policing the Borders of Nation, Race, and Gender”,
50. Similarly, Crawley states: “Whilst this construction of the ‘Refugee Woman’ as victim has proved to
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women as much as those fleeing GBV and assumed to be heterosexual, the difference
being the stereotype of the kind of victim that applies in each case. Advocates are un-
likely to risk jeopardising the claims of individual women by rejecting tried-and-
tested cultural stereotypes of particular social groups based on either sexuality or
experiences of violence, particularly given the case law and official guidance all of
which direct women and sexual minority claimants towards the particular social
group ground.125 However, while there are arguments for this kind of “strategic
essentialism” in the context of asylum, these hegemonic and artificial narratives only
work for some individuals and even for these few, a successful grant of asylum often
comes at a high cost.*® Finally, in the current climate of disbelief, any improvement
to asylum decision-making seems unlikely, particularly through strategies likely to be
seen as opening the “floodgates” to large numbers of women, and it is not surprising

if short-term expediency trumps more realistic narratives that speak to the totality of

. ) . 127
claimants’ experiences.

Despite these provisos, most people would agree that the cases described above
demonstrate a flawed system. Even if one sets aside the harm to the claimants, each
of these women ultimately received refugee status but after months or years of wait-
ing and at huge cost to all concerned - financial costs, but far more importantly,
costs in terms of claimants’ time, physical and mental health. Returning to the case
of Jayne described above, if she had been assessed in the way proposed here, her
claim would not have been initially refused because it would have been considered
on the grounds of political opinion as a woman fleeing GBV because of her refusal
to conform to gender norms in her country of origin. The determination process
may still have been intrusive but less so, and would not have required her son and
partners to provide testimonials stating that she “is a lesbian”.

be useful as a tool for the mobilisation of support behind humanitarian intervention and refugee work, it
reproduces and reinforces the idea that women from the Global South are powerless and lack agency”
(H. Crawley, "Gender, ‘Refugee Women’ and the Politics of Protection", 365).

125 Islam v. Secretary of State for the Home Department, R v. Immigration Appeal Tribunal and Another, ex
parte Shah (1999); Country policy information notes available at www.gov.uk/government/collections/
country-policy-and-information-notes (last visited 11 Sept. 2021).

126 “The users of strategic essentialism assume a temporary unified subject position in order to further a par-
ticular end.” (M. Hajdukowski-Ahmed, "A Dialogical Approach to Identity: Implications for Refugee
Women", in Not Born a Refugee Woman: Contesting Identities, Rethinking Practices, New York, Berghahn
Books, 2009, 39). However, “[t]he use of strategic essentialism comes with costs, and in the end consti-
tutes a faux re-selving. It can perpetuate racialized gender stereotypes and conceal gender issues. It silen-
ces narratives of strength and resilience and does not advance institutional knowledge or practices. It
panders to conservatism and legitimizes misrepresentations and prejudices. Yet it has proven effective
for refugee claimants. It is precisely these kinds of dilemmas and contradictions that refugee women face
continually” (Ibid., 40).

127 Liberty, A Guide to the Hostile Environment. The Border Controls Dividing Our Communities — and How
We Can Bring Them Down, 2018, available at https://www.libertyhumanrights.org.uk/issue/report-a-
guide-to-the-hostile-environment/ (last visited 18 Feb. 2022); H. Crawley,"[En]Gendering International
Refugee Protection”, 334; S. Mullally, "Domestic Violence Asylum Claims and Recent Developments in
International Human Rights Law: A Progress Narrative?", 449; E. Kaikeld, "Strategies of Denial:
Women’s Experiences of Culture of Disbelief and Discreditation in the Treatment of Asylum Claims on
the Grounds of Female Genital Cutting (FGC)", Journal of Ethnic and Migration Studies, 48(3), 2021,
560-577; J. Anderson, J. Hollaus, A. Lindsay & C. Williamson, The Culture of Disbelief. An Ethnographic
Approach to Understanding an under-Theorised Concept in the UK Asylum System, Oxford, Refugee Studies
Centre, 2014.
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It remains the case that many women experience GBV, including for reasons that
relate to their sexual orientation. They should be able to claim protection in a pro-
cess that acknowledges the reasons why they need protection rather than questioning
that prioritises who they are. Avoiding the default use of the particular social group
ground in favour of political opinion may lead to improvements in ensuring that all
women, regardless of their sexuality, are subject to the same credibility bar in terms
of showing their well-founded fear, and presage a renewed focus on the individual
nature of women’s experiences and claims that is central to refugee status
determination.

At the moment, many lesbian and bisexual women are required to prove the
wrong “fact” — that they are lesbians or bisexual rather than that they are at risk of
GBV because they are lesbians or bisexual. Whether or not they have a “well-founded
tear of persecution” is lost in the question of whether or not they are a lesbian or bi-
sexual woman. As a result, they come out of the process, often after years, with a de-
cision that effectively says to them: “Yes, you are lesbian or bisexual” (if they are
granted refugee status) or “No, you're not” (if refused). This undermines the right to
self-determination which every individual should enjoy. It means that some women
secure protection at the expense of recognition of who they are and what they have
been through. What women need to hear is: “Yes, we recognise that you are at risk
of GBV because you are a lesbian or because you are bisexual”.
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