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Abstract
Recently, more and more countries have recognierdas$ orientation as a ground for

asylum. This has led to a shift from rejecting sudhims because of a lack of
recognition of the ground under asylum law to attae of disbelief’ of the applicant’s
claimed sexuality. When assessing the credibilityhe claimant’'s sexual orientation,
case workers and judges often take an approactedoadth heteronormative and

culturally insensitive stereotypes of homosexuality

This thesis uncovers how the history of sexualmaton asylum claims has led up to a
very recent judgement by the Court of Justice efElaropean UniorABC) that puts an
end to the most evident human rights violationsradibility assessments. Furthermore,
this thesis postulates that the problems that ptillvail in the after-math of this
judgement are conceptual. The misconception liefoausing on assessing the true
sexual orientation of the applicant rather thanpgéeeeived difference and persecution.

This thesis has a strong theoretical focus andearépr a radical shift away from trying
to prove the sexual orientation of asylum applisdmy re-interpreting the concept of
sexual orientation in European asylum law in tiyatliof queer theory, intersectionality

and international human rights standards.
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1 Introduction
“The fact is that a huge gulf has opened up inuatés to and understanding of gay

persons between societies on either side of thdedilt is one of the most demanding
social issues of our time. Our own government hedged to do what it can to resolve

the problem, but it seems likely to grow and toaimwith us for many year's.

The “huge gulf’ in attitudes towards sexual ori¢iaia and gender identity that Lord
Hope refers to in this quote, which has been tdkem the landmark decision in the
caseHJ (Iran) and HT (Cameroorefore the UK Supreme Court, has in light of recent
developments grown ever wider and wider. While itH& Supreme Court ruled that
same-sex marriages should be legalised across iitedUStates on 26 June 2015,
thereby making the USA the 2tountry in the world to do so, 66 countries arotimel
world still criminalise consensual homosexual atég between adults, in 12 of which
they are punishable by de&thVhile governments in Western Europe and the Arasri
are moving more and more into the direction of tranequal rights to LGBTI
persons, some African and Eastern European sites/fanda or Russia seem to be
heading the opposite way. The “gulf’ in protectithrat has opened up has led to an
increasing number of LGBTI people feeling compeliedlee persecution in their home
countries and seek asylum in states that have ed@pmore liberal policy towards the

issue.

The study “Fleeing Homophobia” that covers sexu&trgation and gender identity
(SOGI) asylum claims across the Member StateseEilropean Union estimates that
around 8.0000 to 9.000 LGBTI persons claim asylanEirope every ye§rwith an

increasing trend suggesting that more cases bas#iese grounds will be filed in the

1 UK Supreme CourtdJ (Iran) and HT (Cameroony, July 2010, par. 3.

2 Statistics from 30 June 2015; detgp://www.washingtonpost.com/graphics/world/gayhts/[last
consulted: 30 June 2015].

3 LGBTI stands for Lesbhian, Gay, Bisexual, Transgerahel Intersex identities and has emerged
historically out of the struggles for recognitiohpgople with alternative sexualities or gendenides.
The author is aware of the limitations of the teypplied and that many people define themselvesrtkyo
these 5 characters. In this thesis, the term “LGBT&dopted as a strategical choice due to amalyti
purposes and simply because it has become one afidst widely used acronyms when referring to
issues of sexual orientation and gender identi@G8§. It is in line with the usage of the term hyGA-
Europe and the European Union. Finally, it is mogtusive than the acronym “LGBT” that does not
take into account people with intersex identities.

4 Jansen & Spijkerboer, 2011, p. 15.
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next few years. This huge number of claims encoadtdittle academic attention
initially®, but lately the topic has gained increased resmmam media, academia and
advocacy. In 2008, an international NGO was fountted advocates solely for the
rights of LGBTI refugeés the above mentioned study “Fleeing Homophobia’s wa
conducted in 2011 and the Office of the United blai High Commissioner for
Refugees (UNHCR) has published Guidelines on thedahtion of SOGI asylum

claims in 2012.

The field has made enormous legal progress receamity many countries, including
lately Brazif, have started to grant asylum to people that arseputed due to their
sexual orientation and/or gender identity. One magnd that has been identified by
scholars is that jurisdictions that become moresitega to LGBTI asylum claims tend
to move towards a “culture of disbelief’, in whiasylum applicants are rejected
because they are found not to be credibldis is especially true for cases relating to
sexual orientation. Hence, L, G and B refugees lau@asingly been confronted with
the dilemma of having to “prove” their sexual otetion. This has led to infringements
of the right to privacy of asylum applicants duerttsusive questioning methods, use of
sexually explicit footage of the applicants in asyl procedures and even degrading
medical “tests®. Strikingly, even though the European Union haspéed a Common
European Asylum System (CEAS), the study Fleeinghbjathobia has uncovered huge
discrepancies in how credibility assessments amgedaout in the EU’s member states.
As Sabine Jansen has pointed out still in 2014, IS83@8um decisions are in most EU
member states based on “subjective notithsie. stereotyped assumptions about
homosexuality. In December 2014, the Court of dastf the European Union (CJEU)
has responded to the human rights violations aher@tspects of credibility assessment
in SOGI cases in the judgementAf B and Cwhich concerned a preliminary ruling

referred by a Dutch court.

5> Jansen & Spijkerboer, 2011, p. 13.

6 http://oraminternational.org/en/about-{lest consulted 30 June 2015]

7 Seehttp://www.acnur.org/t3/portugues/noticias/notipirseguidos-por-sua-orientacao-sexual-
refugiados-lgbti-conseguem-protecao-no-brdksilt consulted 30 June 2015]

& See Millbank, 2009.

®Jansen, 2014, p. 23.

10 |bidem.
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One of the premises of tABCjudgement is spelled out in paragraph 52:

“It follows that, although it is for the applicanfor asylum to identify his sexual
orientation, which is an aspect of his personalniity, applications for the grant of
refugee status on the basis of a fear of persecuiogrounds of that sexual orientation
may, in the same way as applications based on ajneunds for persecution, be

subject to an assessment process, provided forticle\4 of that directive.

How asylum authorities across Europe interpret ighithat the sexual orientation of an
applicant can be subject to verification like anlyes “material fact” of an asylum case.
This leads us to the question what sexual oriemtais. International refugee law

awards protection to people that belong to cenpairsecuted “groups”. Hence, asylum
seekers have to fit into one of these categori€8 hsylum seekers are confronted with
the expectation to conform with the category ofrfltusexual”. But in order to assess
the membership of one of the protected groups, dategory first has to be

conceptualised.

This thesis therefore approaches the issue of msglaims based on the ground of
sexual orientation from a conceptual perspectiwk seeks to answer the question, how
sexual orientation is construed by internationad &uropean asylum law and which
consequences such a conceptualisation has. Inaddite will try to explore how this
leads to exclusionary practices in the credibiissessment of such cases. Due to the
very recent decision oABC, we will have a strong focus on the situation in the
European Union (EU), even though developments herotegions of the world will be

taken into account.

Even though practical suggestions will be madehat énd of this thesis, it is not
intended as a handbook or manual for asylum piaogits to guide them on how to
assess credibility in SOGI asylum claims. Rathes intended as providing theoretical
input for advocacy purposes of refugee and/or LG&@hnisations in order to push for
a higher level of protection for LGBTI asylum amalnts. In addition, it tries to advance

11 ABC Case, par. 52.
12 Middlekoop, 2013.
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the academic research in the field of sexuality &ndhan rights, since the recent

developments in asylum law have so far not beelysa from a queer perspective.

1.1 Methodology and Structure
Given the theoretical approach taken by the aubhdhis thesis and given the fact that

the study “Fleeing Homophobia” has provided comprsiive data on the way SOGI
asylum claims are adjudicated across Europe, thosk vdoes not try to provide
empirical evidence on how credibility assessmergscanducted in these cases. Rather,
it takes the given data as a point of venture foa® how the history of LGBTI asylum
claims and the underlying concept of sexual origmaemployed by human rights and

asylum law influence the way that credibility isassed.

Therefore, our theoretical voyage will start with datailed analysis of the legal
developments in SOGI asylum claims that have letbupe judgement ABC from 2
December 2014. Taking into account our focus orEtldes asylum system, we will first
delineate the international legal bases, beforenexag legal standards stemming from

the European Convention on Human Rights (ECHR)Eurdpean Union law.

In the second section of this work, we will expléhe concepts of sexual orientation
that underlie European human rights law in genanal asylum law in particular. For
these purposes, we will draw on theoretical workshaman rights law and sexual
orientation and will subsequently analyse the lggalisions of asylum law delineated

in the first section.

In a third step, we will see which consequenceshiktory of SOGI asylum claims and
the underlying concept of sexual orientation hawethe way in which credibility is
assessed in these cases. We will try to make oathehthe category of “homosexual”
leads to exclusionary practices. Therefore, we &b explore alternatives to the way
sexual orientation is conceptualised by law. Byl@ppg a social science perspective on
the legal aspects of sexuality, our aim is to pegpinprovements to the current asylum
systems in order to enhance the level of protectmnpeople that are persecuted
because of their sexual orientation. In this lasitisn, we will also include practical

10
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suggestions for asylum procedures and findings nr@am interviews with experts in

the field of asylum law and sexual orientation.

11
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2 Legal Aspects of Asylum Claims Related to Sexual Orientation
As noted above, the first part of this thesis w#al with the legal aspects that govern

the way how asylum claims related to sexual oriemaare adjudicated. The
conclusions that we will draw from this analysidahe structures that we will make
out, will help us with analysing the underlying cepts of sexual orientation in refugee

law in a second step.

The legal developments around the issue can bedia&ck to 1981, when asylum was
granted for the first time on the grounds of pentiea due to the applicant’s sexual
orientatior’®. The case oARRvSwas decided by the Afdeling Rechtspraak Raad van
Staate in the Netherlands and was the first to nelktthe scope of the Geneva
Convention to asylum seekers basing their claimsexual orientatiotf. However, it
was not until the early 1990s that the discussimhga up momentum and coherent
trends of granting asylum on the basis of homodayuaere to be made out. Until
now, significant developments have been takingeplacthis regard and binding and
non-binding legal documents and a rich case lavthenissue have emerged. While
initially, the courts and legislators were partanlyy concerned with the question
whether the scope of the international asylum lawlat be interpreted as encompassing
protection against persecution on the grounds mbiadeorientation, the challenges
arising nowadays circle around the issues whethmarson can be required to conceal
his or her sexual orientation in the country ofgorior how to differentiate legitimate

and “bogus” claims.

The following analysis will be organised in thrests: In the first section we will focus
on the international level and the legal developmémat have been taking place in the
regime of the United Nations (UN) in the past feeass. Thereby, we will accord
particular importance to the standpoint of the EitNations High Commissioner for
Refugees (UNHCR) and thematically, we will mainlgatl with the recognition of

sexual orientation as a ground of asylum in clatsefugee law.

13FIDH & ILGA-Europe & ICJ, 2013, § 6.
14 Lawson et al., 2008, p. 24.

12
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The second part will analyse the human rights regimplemented by the Council of
Europe (CoE). Even though we will not be dealinthvalassical refugee law here, the
increased intertwinedness of human rights and esfudgaw is emblematically
manifested in the issue of LGBTI asylum claims. rBfiere, we will analyse how the
European Court of Human Rights (ECtHR) has dedh e issue of homosexuality in

cases involving expulsion and the threatedbulement

In a last section, we will explore the legal regiofethe European Union, which has
adopted a rather progressive approach towardssoe iand has also passed legislation
that explicitly refers to sexual orientation asraumnd for asylum. Thematically, we will
be focussing on the requirement of discretion uggtarn to the country of origin and
the question of credibility assessment, as twoirpreary rulings have recently been
passed by the Court of Justice of the EuropeanijG3EUY®.

As a last remark before immersing into our legallgsis, we wish to emphasise that
this section deals with asylum claims based ongtieend of sexual orientation rather
than with LGBTI asylum claims in general. Howevén, most legal documents,

international guidelines, Court cases, but most oigmtly the legal-academic

discussion, the issue is mostly dealt with underhtbadline of asylum claims related to
sexual orientation and/or gender identity (SOGHisTis why in the following chapters,

the terminology might oscillate between LGBTI asglalaims or asylum claims related
to sexual orientation, depending on the legal cdnend the document or issue
discussed.

15 Case ofXYZfrom November 2013 and the caseA&C from December 2014.

13
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2.1 Asylum and Sexual Orientation at the UN-Level
National courts and administrative bodies have Isew in the recognition of asylum

claims based on sexual orientation. In the US aaub@a, it was not until the 1990s that
courts started to grant refugee status to appbctinat claimed to be persecuted due to
their sexual orientatidf Similarly, the UN system has been reluctant spoad to this
issue. Nevertheless, recent developments reflgtikal positive trend to (1) recognise
sexual orientation as a ground of persecution pteteby the Refugee Convention 1951
and (2) to address particular problems that areachexistic for such claims. One of the
reasons for the slow pace at which the internatiosfagee regime has been able to
give an answer to LGBTI asylum claims is the higtok the international protection of
refugees and the inherent structure that followsfit. Therefore, it will be necessary
to briefly outline the crucial developments thadeo existing mechanisms in refugee
protection, before we can start analysing theegvahce for applicants persecuted due to
their sexual orientation. Consequently, we will lexp how these international legal
documents have responded to asylum claims baseexoml orientation.

2.1.1 The Development of International Refugee Law
The founding document from which present-day asylasm stems is the 1951 Geneva

Convention on the Status of Refugees. Before itpp@oh after World War 11, there
were already symptoms that pointed to the draftifiga universal legally binding
instrument. In thenterbellum the protection of refugees was seen as an obstacl
because they were per definition outside of thdodiatic protection of their home
countries, but also had no legal status in thee@sge receiving countty. As a result,
the League of Nations pushed for the adoption efitd33 Convention relating to the
International Status of Refugees, which accordingathawayf can be regarded as one

of the first codifications of human rights.

At a global level, the United Nations establishied High Commissioner for Refugees
and on 28 July 1951, the Geneva Convention on theuSof Refugees (the Geneva
Convention, Refugee Convention) was opened forasiga. Initially, the applicability

16| a Violette, 2010, p. 75.
17 Hobe & Kimminich, 2004, p. 425.
18 Hathaway, 2005, p. 87.

14
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of the provisions of the Geneva Convention was ggagcally limited to Europe,
which has lost significance since the adoption®flB67 Protocol, which expanded the
effects to the entire globe. Most of the signatstates of the Geneva Convention are
today also part of the 1967 Protocol. As the rigdds out in the two documents are
identical, state parties to the Protocol do noehtavadhere to the Geneva Convention.

Even though the Universal Declaration of Human RIg®uDHR) from 1948 can be
regarded as having influenced the drafting of teéugBee Convention in the sense that
also economic and social rights for refugees haentincludetf, the actual right to
asylum guaranteed by Art. 14 (1) UDFfRwas not implemented by international
refugee law".

The core principle that dominates the regime dafrimitional protection installed by the
1951 Geneva Convention is the principle of nonukfment? If asylum is granted to
an applicant, expulsion to the country of origin pgohibited. Non-refoulement in

relation to the threat of torture on the other haodstitutes customary international
law?,

Fortunately, the evolution of the internationalugge law regime did not come to an
end after the setting up of the Refugee Convenioi951. Codified and legally-
binding international human rights law has encorspdssome aspects of refugee

protection that the 1951 Convention had not enedg

Since 1975, the trend in the development of intéwnal refugee law has been to
interpret existing refugee rights rather than folatel new ones: This usually happens
by the adoption of “Conclusions” by the contractpayties passed as resolutions. These
conclusions may offer a high political authorityttare not legally bindirfg.

19 lbidem, p. 95.

20 “Everybody has the right to seek and enjoy in ottemtries asylum from persecution.”
1 Hobe & Kimminich, 2004, p. 427.

22 Art. 33 Refugee Convention

B Hobe & Kimminich, 2004, p. 427.

24 Hathaway, 2005, p. 110.

% |bidem, p. 113.

15
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2.1.2 The Refugee Convention and Claims Based on Sexual Orientation
The 1951 Convention and its 1967 Protocol succegededtablishing a common global

definition of who should be entitled to internat@biprotection. The relevant provision
of Art. 1A (2) sets out which criteria have to bafifled in order to speak of a

“Convention Refugee”. It can be summed up as fattow
The person must

(1) be outside of the country of origin,

(2) be unable or unwilling to seek protection from ttagintry or return there,

(3) have a well-founded fear of persecution

(4) and this persecution must be based on one of tluhitpted grounds” of either
race, religion, nationality, membership of a paiac social group or political

opinion?2®

Convention refugees might also be referred to #atuwry refugees” to distinguish
them from other groups (e.g. internally displacestspns) under the protection of
UNHCR?’,

Relating to asylum claims based on persecutionaaa applicant’'s sexual orientation,
the most contested element (besides the actuatéqeisn) has been the ground of
persecution. As we have seen, sexual orientatiorotiexplicitly mentioned as one of
the “prohibited grounds” of persecution and car aist easily be subsumed to one of
the grounds provided for in Art. 1A (2) Refugee @emtion. When LGBTI asylum
claims were started to be filed, the crucial batttas to get sexual orientation
recognised under one of the prohibited grounde®CGonvention.

Even though the grounds of religion and politicainton can and have been brought
into play’®, the “membership of a particular social group’dsritself most to a broader

interpretation encompassing claims of LGBTI people.

%6 See Goodwin-Gill &McAdam, 2007, p. 37.
27 |bidem. p. 49.
28 Crawley, 2001, p.171.

16
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Historically, the category of a “particular socgbup” did not comprise people of the
same sexual orientation. At the time of draftingwas most probably designed to
provide a basis for asylum for landowners and edipit fleeing from newly socialist
countrieg®. However, state practice has shown that a vaoétgroups defined by a
common characteristic and facing persecution cdh uiader the definition of “a
particular social group”. UNHCR has given guidamcethe interpretation by issuing
Guidelines®, which state that even though there is no “cldsttiof grounds that can
be invoked under the umbrella of “membership tadigular social group” (paragraph
3), not any group can be recognised as falling utide definition (paragraph 2). In
Paragraph 1 of the mentioned Guidelines, UNHCR alssady considers homosexuals
as being eligible for forming a particular sociabgp, even though it is more of an

allusion than a true recognition.

In the following paragraphs, we will see how peditdeing because of their actual or
perceived sexual orientation have been concepéabés being a particular social group
that the Refugee Convention is applicable to. s purpose, we will also swiftly
discuss some landmark decisions of national jurigmis that sustainably influenced
the discussion on an international level and weeeisive for how and when

international documents relating to the issue vdeaéted.

In the early 1990s, when asylum claims based onaexientation started to be filed in
North America, international documents still prcedd little guidance on how to
interpret the notion of a “particular social grou’he UNHCR Handbook that already
existed at this time merely spoke of “persons afilsir background, habits or social

status®!.

One of the most important judgments in determimig belongs to a particular social
group was the case @anada (AG) v. Ward. The case concerned an Irish national

who had applied for refugee status in Canada ddeat@ed persecution because of his

2 Goodwin-Gill & McAdam, 2007, p. 74
30 UNHCR Guidelines on International Protection.

31 UNHCR, 1992, par. 7.
32 Canada (Attorney General) v. Ward, [1993], 2 S.G8R.

17
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membership in a terrorist organization (particudacial group). By interpreting the
meaning of Art. 1A (2) Refugee Convention, the Ghaa Supreme Court identified
three groups of people that would qualify for cdnshg a particular social group.
According to the Court’s reasoning, the first of4k would be defined by an “innate or
unchangeable characterisfit” which would also encompass homosexuals. Sexual
orientation is therefore construed as innate arthaimgeable and not as a flexible or
fluid category. As we will see below, social scierargues for a reconceptualisation of

sexual orientation as not being stable and eseaial since birth.

At the basis of the reasoning of the Canadian Qawyrthe fundamental insight that the
application of today’'s refugee regime has to refyiaternational human rights law.
Goodwin-Gill and McAdam have emphasized in a simife@nner that the principle of
non-discrimination linked to human rights forms thesis of determining a persecuted
social group®. In addition, they argue that recent case lawdéadnterpret the category
of a particular social group as being constituted & “conjunction of internal
characteristics and external perceptidhs”

A concern to take both, a common characteristidegted by human rights and
ascriptions from society into account, has alsonbegpressed by UNHCR and is
reflected in two types of “tests” that are put farel in order to determine the
membership to a particular social group: The fivghjch is usually referred to as the
“protected characteristics approach”, applies humgints terms to identifying groups
by granting protection to members of those groupat tare defined either by
“immutable” characteristics or because the afitiatto the group is the expression of a
fundamental human rigift The “social perception approach” places the ersighen
the fact that the group is perceived as standiragtdpm society’. Both tests lead to
the conclusion that homosexuals constitute a sgoilp that merits protectiéh

3 Canada (AG) v. Ward, p. 78.

3 Goodwin-Gill & McAdam, 2007, p. 86.
% Goodwin-Gill & McAdam, 2007, p. 75.
3 UNHCR, 2003, p. 294.

37 UNHCR, 2003, p. 296.

38 UNHCR, 2003, p. 304.
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2.1.3 Yogyakarta and International Human Rights Law
For a better understanding of the following chaptare make a short digression on the

interrelationship of international human rights land refugee law at this point.

The trend towards recognition of “non-traditionaticial groups as protected groups by
the Convention can be seen as a manifestationeointtreased inter-connectedness of
international refugee law and international humigihts law®. What is important to
note in this context is that the recognition of L@Rersons as a particular social group
can thus be traced back to a specific legal reagohy practitioners and not to the

extra-legal pressure of lobbying grotfps

When the Refugee Convention was drafted in 195&, WbHR was still a not
enforceable General Assembly Resolution. NowadagsUDHR is widely accepted as
legally binding for several reasons and in addijtieerious conventions have been set
up that codify international human rights fBwEspecially the rights set out in the
International Covenant on Civil and Political RiglftCCPR) are important to refugees
and have closed certain gaps in the internatiorateption of asylum seekéfs Most
importantly and as we have seen above, interndtibnman rights law has often
become the basis of the refugee definition, sinjglgause at the time of drafting of the
Geneva Convention, it was clear who a refugee wdslgerefore no guidance had to be
given in the documefit

In regard of the application of international humaghts law to LGBTI issues, the
“Yogyakarta Principles on the application of int&ional human rights law in relation
to sexual orientation and gender identity” (the Yakparta Principles) give important
guidance. They were drafted by a group of inteamati experts that gathered in
Indonesia in 2006. When talking about the Yogyak®rinciples, it is crucial to keep in
mind that even though they have gathered remarkabl®entum in the past decade,

they are not legally binding and merely constitatedeclaration by human rights

39 See McGhee, 2001, p. 20.

40 See ibidem. p. 39

41 See Oraa Oraa, 2009, 220.
42 See Hathaway, 2005, p. 122.
43 Mole & Meredith, 2010, p. 11.
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scholars. So far, no comparable document has Is=sered officially by the United

Nations.

Despite the lack of an official endorsement by th¢, the Yogyakarta Principles have
had a considerable impact. This is due to the tfzatt various international documents
refer to them and rely on the definitions set dwdreéin, which has been shown by a
comprehensive study for the period of 2007-Z8.10hey also establish a definition of
sexual orientation and gender identity that is raya widely respected and applied in
international documents, as for example in the URHGuidelines on Sexual

Orientation and Gender Identity (paragraph 8). &erientation hereby is defined as

follows:

“Sexual orientation is understood to refer to eaphrson’s capacity for profound
emotional, affectional and sexual attraction todantimate and sexual relations with,

individuals of a different gender or the same gemtenore than one gendef®

Most remarkably, the Yogyakarta Principles stipailat right to asylum of LGBTI
people that have a well-founded fear of persecuiiontheir countries of origin
(Principle 23).

Other human rights implications of LGBTI asylumioia, such as the prohibition of
non-refoulement due to the threat of torture orumhn or degrading treatment or
human rights violations occurring in asylum proaeduwill be discussed below in the
sections on the level of protection by the Coun€iEurope respectively the European

Union.

2.1.4 UNHCR’s Mandate and Response
As we have seen in the previous chapters, earlgldpments on the issue of asylum

claims based on sexual orientation and/or gendmtity have mainly orbited around
the question of how to subsume such claims undstiegy international refugee law. In
most cases, membership of a particular social gemapresulting persecution has been
applied in order to establish the recognition othsiclaims. Through the mutual

44 Ettelbrick &Trabucco Zeran 2010.
4 Yogyakarta Principles, p. 6, fn. 1.
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reinforcement of international refugee law and imé¢ional human rights law, LGBTI
persons having a well-founded fear of persecutavetbeen granted asylum in various

countries, starting with the Netherlands in 1981

State practice concerning the recognition of susluan claims has been diverse and
often contradictory, which has also been identifieckntly as an issue in the European
Union*’. Aspects that have been treated in a differentn@aby various jurisdictions
and even courts within the same country relateredlpms of credibility assessment,
evidence, late disclosure, third country informati@tc. Consequently, LGBTI

applicants have been found to encounter specitackes when applying for asylum.

Under Art. 35 of the 1951 Refugee Convention, tiMHCR has the mandate to give
guidance on emerging issues in refugee law. Thst mnoportant sources under this
power include: The Handbook on Procedures and ri@rifer Determining Refugee
Status (“Handbook”), various Guidelines, Positicap@rs and Guidance Notes. While
the proliferation of such sources has led to cdofusn several other fieldd the
UNHCR was remarkably silent on the issue of LGB$ylam claims and has only
recently provided comprehensive and coordinatedagige for state parties.

Even though the UNHCR Guidelines on Gender-Reld®eisecution from 2002
(Gender Guidelines) already included a referengeeteecution based on the claimant’s
“sexuality or sexual practices” in their paragrapsf®, the first time that UNHCR
addressed the issue directly was in 2008 by publisthe ‘Guidance Note on Refugee
Claims Relating to Sexual Orientation and Gendentity’ *° (SOGI Guidance Note).

The most notable achievement of this document hasitknowledgement of a specific
set of problems that LGBTI applicants might enceuin their claims. However, critics

46 FIDH & ILGA-Europe & ICJ, 2013, par. 6.

47 See the extensive study on this issue: Jansenijke8mer, 2011.

48 Hathaway, 2005, p. 118.

49 UNHCR, Guidelines on International Protection: Gender-RethPersecution within the context of
Article 1A (2) of the 1951 Convention and its 188@tocol relating to the Status of Refugeéghl doc.
HCR/GIP/02/01, 2002. Accessible onlirtp://www.refworld.org/docid/3d36f1c64.html

50 UNHCR,UNHCR Guidance Note on Refugee Claims Relatingxo@ Orientation and Gender
Identity, 2008 Accessible onlinehttp://www.refworld.org/docid/48abd5660.html
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have argued that it did not constitute a comprekeniggal analysis of the isste
Taking into account that other international orgations have been reluctant to make
clear statements on the protection of human rigihtsGBTI persons, the Guidance

Note can still be regarded as a strong signal

In relation to earlier documents issued by the URKGhe Guidance Note made
specific reference to the Gender Guidelines. Beltimd lies the reasoning that the
problems encountered by sexual minorities oftemsi®m the non-conformity with
accepted gender roles. One evident correlatiortrereagents of persecution, which in
both cases are often non-state actors who try tora@n traditional gender

expectations?

In its paragraphs 17-25, the Guidance Note alreadyests the practice of applying a
“discretion requirement”, which suggests that hoexosis can be required to conceal
their sexual orientation in their country of origim order to avoid persecution (the

“closet” as an internal flight alternative).

In her assessment of the Guidance Note from 20@&lé&NLaViolette has argued that
the document failed to address bisexuality andseteuality adequatel§. In addition,

she holds that paragraph 36 referred to stereotyyméidns of how a certain sexual
orientation is expressed in specific mannerisms fdils to take into consideration the

culturally specific context of refuge¥s

In the meantime, the Guidance Note from 2008 has beplaced by th&uidelines on

International Protection No. 9: Claims of Refugdat& based on Sexual Orientation
and/or Gender ldentity within the context of AgiclA (2) of the 1951 Convention
and/or its 1967 Protocol relating to the StatusRefugees®(SOGI Guidelines), issued

5! La Violette, 2010, p. 176.

52 |bidem, p. 180.

53 |bidem, p. 183

> |bidem, p. 191.

5 |bidem, p. 194.

56 UNHCR, Guidelines on International Protection No. 9: Clamf Refugee Status based on Sexual
Orientation and/or Gender Identity within the coxttef Article 1A(2) of the 1951 Convention andisr i
1967 Protocol relating to the Status of Refugéié.doc. HCR/GIP/12/09, 2012. Accessible online:
http://www.refworld.org/pdfid/50348afc2.pdf
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in 2012. The Guidelines also constitute a soft lastrument, even though they are
more authoritative than a Guidance Note, which Ihsiserves as a first attempt to

address an emerging issle

In a similar manner as the Guidance Note, the Ginigle explicitly have the objective
to ensure a “proper and harmonized interpretation’the guarantees of the 1951

Convention (paragraph 4).

Unlike the Guidance Note, the Guidelines explicithention the right to asylum of
people persecuted on accounts of their sexualtatien or gender identity (paragraph
7), which has been set out in Art. 23 of the Yogyék Principles as well. The Guidance
Note had just made reference to the Yogyakartaciptes, but not mentioned this

specific right.

In general, the Guidelines give a broader and ncoraprehensive assessment of the
issue of asylum claims based on sexual orientadiod/or gender identity than the
respective Guidance Note of 2008. They reflecspmidence and debates on the issue
and give guidance on how to deal with the spegficblems that LGBTI claimants
might encounter: Particularly, they address theessf sur placeclaims, which are
common in LGBTI related cases, as the sexual @iemt and/or gender identity of an
applicant might change over tiffe In addition, they offer an explanation of the

terminology applied that even goes into more défaih the Yogyakarta Principf8s

The Guidelines particularly focus on the issue batwonstitutes persecution, as many
LGBTI asylum claims have been rejected because elbfeunded fear of persecution
has been found. For our purposes, we will focushenConvention grounds that might
be invoked in claims based on sexual orientatiod/angender identity and on the

standards set out for the credibility assessment.

The Guidelines recognise that not only the grounn@mbership of a particular social

group” might be relevant, but also those of “raigi or “political opinion” — depending

57 See LaViolette, 2010, p. 177.
%8 UNHCR SOGI Guidelines, para. 57.
% UNHCR SOGI Guidelines, para. 10.
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on the specific cultural and social confé@xtThe Guidelines on Social Group
Membership by UNHCR build on the discussions delieé above, which place the
emphasis on an “innate, unchangeable or otherwisdaimental” characterisfic In
this sense, the SOGI Guidelines go further and mellegence to the two approaches of
“protected characteristics” and “social perceptfémliscussed above. Remarkably, they
do not completely follow the jurisprudence of podtithe sole emphasis on the “innate
and immutable” character of sexual orientation,ditknowledge that sexual orientation
can also be perceived as a characteristic “so fuedtal to human dignity that the
person should not be compelled to forsak® Einally, they contest the argument that
LGBTI persons would fail the social perception tdéstcause they do not associate or
are not visible to each other in some sociétiasd set out that sexual identities may be

evolving®.

Evidentiary issues are at the heart of human rigigations in relation to asylum
claims based on sexual orientation and/or gendsatitg. In this regard, the Guidelines
provide for procedural standards, such as: LGBMuas procedures should not be
subjected to “safe country of origin” concepts, ethihas been a major issue in
Germany latelSf. Furthermore, the Guidelines emphasise the impoetaf trust and
confidence between interviewers and applicantde dfaat cultural sensitivity when
dealing with applicants is essential and the lagguapplied by government officials

can be crucidl.

Specifically on the issue of credibility assessmeMHCR sets out the following: The
interview should be as non-confrontational as ped8 63), self-identification is an
indicator of the applicant’s sexual orientation6@), questions about the childhood of

the applicant can be helpful (8 63ii), as well aggfions about the “coming-out” (8

%0 |bidem., para. 40.

61 UNHCR PSG Guidelines, para. 11.

62 UNHCR SOGI Guidelines, para. 45.

& |bidem, para. 47.

64 Ibidem, para. 48.

%5 |bidem, para. 49.

% Referred to asSicheres Herkunftslandin German jurisprudence. See: TAZ, 02 March 20D&
ewige Angst: Transsexuelle bekommt kein Asyl“.

57 UNHCR SOGI Guidelines, para. 60.
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63iii) and the experience of being different (8 B3wrthermore, the guidelines suggest
that narrations on the applicant’s relationshiphwits family, with sex partners and the
LGBTI community as such can be of particular impode for an assessment of the
claimant’s credibility (88 63vi, vii and viii). Evethough the Guidelines establish a
favourable approach for specific difficulties tHa&BTI applicants may face and for
example state that “[d]etailed questions about dpplicant’s sexual life should be
avoided®8, they also state that knowledge about the LGBEnscin the country of
refuge can be an indicator of the claimant’'s cridithib This can be regarded as a
stereotypical approach to dealing with LGBTI apatits and will further be assessed

below.

On evidentiary issues, the Guidelines also expliagbntest the practice of medical
examinations in 865, whereas they merely set cait documentary or photographic
evidence of sexual acts should not be asked fahéyauthorities. Hence, they do not
give guidance on the question whether such evid#ératas brought forward voluntarily

should be accepted.

2.1.5 Conclusion
The international documents produced by the UNHERting to asylum claims based

on sexual orientation and/or gender identity thasehgiven important guidance for

national courts and legislators on issues that h@awg been contested. They build on a
debate that has its roots in the early 1990s, Wi@BTI asylum claims started to be

filed in North America. We have seen that in thisstf phase of the debate, the
discussion mainly focused on the question if perses on the basis of sexual

orientation would fall under the protection of fRefugee Convention as such.

While a general trend of measuring internationdéligee law with the standards of
international human rights law can be noticed, #is became manifestly evident in
the recognition of LGBTI asylum claims: The reasmnof applying the “membership
of a particular social group” criterion to LGBTI ygens has drawn on human rights
language and the principle of non-discrimination ibmplying that sexual minorities

have an “innate and immutable” characteristic tvenwise that sexual orientation and

%8 |bidem, para. 63vii.
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gender identity are so fundamental to human digihig&g they ought not to be changed
following pressure from outside. This twofold apgeh has also been integrated in the

official documents adopted by UNHCR.

Looking at the history and structure of internasibrefugee law has shown that the
criterion of the social group inherently bears iis& of essentialising sexual orientation.
Sidestepping the debate, whether gender identisgxual orientation are unchangeable
and inherent is one way of international organaregito avoid possible critique from

the social sciences that fear an implicit homogsia or conceptual essentialisation of

people having the same sexual orientation.

Developments in international human rights law hale® helped to find an acceptable
definition of what constitutes homosexuality. Thengrally good reception of the
Yogyakarta Principles has aided to promote an wtaleding of sexual orientation as a
“capacity” rather than an identity, which is retied in the definitions of the UNHCR
SOGI Guidelines. This definition will be very helpfto overcome the difficulties that
stem from construing sexual orientation as an itdenAs we will see below, the
definition employed by these Guidelines is unfoatahy not always reflected in recent

trends of jurisprudence in Europe.

While national jurisprudence is extremely diversetbe issue, the UNHCR provides
basic Guidelines that can generally be regardegragressive, even though critical

points have been identified.
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2.2 The Council of Europe and Asylum Claims Based on Sexual
Orientation
As we have delineated above, the issue of asylamslbased on sexual orientation

lies at the intersection of international humarhtsglaw and the international refugee
regime. IHRL has contributed to interpreting thérdgon of the term “refugee” simply
because at the time of drafting of the Refugee €ontion in 1951, it was clear who a
refugee was. In addition, human rights law has tmecorucial in determining if asylum
procedures infringe fundamental rights or the iehedignity of applicants. Another
aspect that has not yet been touched upon in tbik,vbut will be at the heart of the
following chapter, are additional forms of grantiagylum that do not build on the
classical refugee regime, but are based on prexipt human rights law. These mainly
include the prohibition ohon-refoulementstemming from the right to life and the

freedom from torture and inhuman or degrading inesi.

The European Convention of Human Rights (ECHR) wefted in 1951 and has
established a powerful regional human rights regam®ng the presently 47 member
states of the Council of Europe. Even though alinimer states of the Council of
Europe are bound by the 1951 Geneva ConventionEthrepean Court of Human

Rights (ECtHR) can only rule on obligations und#ren treaties, if rights set out in the
ECHR are at stak& Therefore, it will first be crucial to assess tietationship of the

ECHR and asylum issues, before we can analyseutigpijudence of the Strasbourg

Court on LGBTI asylum claims.

2.2.1 The Applicability of the ECHR to Asylum Cases
In their analysis of the interrelationship of asylwand the ECHR, Nuala Mole and

Catherine Meredith (2010) have identified four manmeas of intersection: Expulsion
cases involving Art. 3 ECHR, the extraterritorigbéication of other ECHR provisions,
procedural aspects of asylum cases and issueslahadt involve the protection from

expulsion.

As we have seen, there is no provision in the EGR& would set out a right to

asylum. However, Art. 3 ECHR that stipulates thehgoition of torture and inhuman or

% Mole & Meredith, 2010, p. 8.
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degrading treatment, has been interpreted by tfasi®iurg Court as encompassing the
obligation of a State not to extradite a persoa wuntry where he or she would face
the risk of being tortured or subjected to inhunoardegrading treatment. One of the
most prominent cases relating to this extrateratoapplication of Art. 3 ECHR is
Soering v. The UK1989Y° where the “death-row phenomenon” was seen as dingun
to a violation if the person would be extraditedtie US. In the case @ruz Varas v.
Swedef, the principle enounced Boeringwas applied to an asylum procedure, where
the applicant was facing expulsiénHence, even though there is no explicit right to
asylum, a similar effect can be achieved by theagedritorial application of Art. 3
ECHR, which has now been codified for EU Membetestan 815 of the further to be

discussed Qualification Directive (“subsidiary mction”).

Strictly speaking, this form of extraterritorial @ation of the ECHR only exists for
Art. 3 ECHR. However, the Court has held that igatrto life (Art. 2) enjoys a similar
protectiorf®. Articles 5, 6 and 8-14 ECHR can result in a pbidlin of
extradition/expulsion, if there is a “flagrant bcea of these provisions in the country of
origin”%. In Dudgeon v. the UK1981Y°, the ECtHR has ruled that sexual orientation
falls under the protection of the right to privdife (Art. 8 ECHR). Concerning the
extraterritorial application, the Court has heldFinv. the UK® that no extraterritorial
application is awarded to Art. 8 for cases involvihe criminalisation of homosexual
acts, simply because “on a purely pragmatic basigannot be required that an
expelling state only returns an alien to a sta# ihin full and effective enforcement”
of the rights guaranteed by the ECHR

0 ECtHR, Soering v. The UKApplication no. 14038/88, Plenary, 7 July 1989.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-57619

"M ECtHR,Cruz Varas and others v. Swedd&pplication no. 15576/89, Plenary, 20 March 1991.
http://hudoc.echr.coe.int/sites/eng/pages/seanx?as001-57674

2 Mole & Meredith, 2010, p. 21.

3 |bidem, p. 89.

4 Ibidem, p. 88.

7S ECtHR,Dudgeon v. UKApplication no. 7525/76, Plenary, 22 October 1981.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-57473

7 ECtHR,F. v. United KingdomApplication no. 17341/03, Fourth Section, 22 Ja6e4.
http://hudoc.echr.coe.int/sites/fra/pages/searpkis001-24020

" Mole & Meredith, 2010, p. 101.
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Concerning procedural guarantees, the ECHR provatethe right to a fair trial in its
Art. 6. However, this provision is only applicakie court procedures to determine
“civil rights and obligations” and “criminal charge Even though the interpretation of
these legal areas is very wide according to the lzag of the Court and is not bound to
domestic definitions of civil or penal law, asylwases have been traditionally regarded
as being part of the core public obligations oftates Thus, Art. 6 ECHR is not
applicable to asylum cases. The only safeguardh®quality of asylum procedures is
therefore Art. 13 ECHR, which sets out the rightato effective remedy. In addition,
Art. 6 ECHR can apply in extradition cases, if #pplicant is charged with a criminal

offence’®

Asylum cases before the ECtHR that did not invale threat of expulsion have
concerned unlawful detentions (Art. 5 ECHR)infringements of the freedom of
movement (Art. 2 Additional Protocol #) cases of family reunion falling under the
protection of the right to private life (Art. 8 EG¥! and non-discrimination linked to
the uncertain legal status of refugees (Art. 14 R°H

2.2.2 Jurisprudence on Expulsion Cases Related to Sexual Orientation
As we have seen above, the lack of a provisionngetiut a right to asylum in the

ECHR does not allow the Strasbourg Court to adptdiin “classical” refugee matters.
However, the extraterritorial application of somdicées of the Convention has
provided for the establishment of the prohibitidhesxpulsion in certain cases, most
importantly those involving a threat of torture for the life of the applicant in the

country of origin.

The cases involving homosexual asylum seekers é¢h@ European Court of Human
Rights have thus also concerned infringements df ArECHR, as the Court has
rejected an extraterritorial application of Art.i8 LGBTI asylum cases (see above).

Besides the question of whether persecution basesgxual orientation in fact amounts

8 |bidem, pp. 124-125.
 |bidem, p. 133.
8 |bidem, p. 140.
8 |bidem, p. 181.
82 |bidem, p. 202.

29



Raphael Ruppacher

to a breach of Art. 3 ECHR, the Court has adopteerg controversial jurisprudence on
whether a person can be requested to conceal Hisragexual orientation in order to

avoid persecution.

The International Federation for Human Rights (F)Dhbs provided a thorough
synopsis of the Court’s case law on LGBTI is§éi@s 2013. Concerning asylum cases
respectively cases involving the threat of expulsithe FIDH has, alongside other
NGOs, pointed out that there is a consensus am&@uwsicil of Europe Member States
that the expulsion of a person to a country wherertshe has to fear persecution due to
his or her actual or perceived sexual orientatimoents to a breach of Art. 3 ECHR.
Nevertheless, the Court has ruled in two casesOb4 2F. v. the UK LLILN. v. The
Netherland} that the situation for homosexuals in Iran did reach the necessary
threshold for constituting a violation of Art. 3ereby declaring both applications
inadmissible. In addition, the Court could onlyakauch a conclusion, because of an
underlying assumption that the applicants wouldceahtheir sexual orientation in their
country of origif®. This “discretion criterion”, that has been estii®#d by the
jurisprudence of several national courts, has logemly opposed by the UNHCR in the
SOGI Guidelines from 2012 (831) and has also beeaked by the Supreme Court of
the UK®,

Despite the opposition towards a “discretion ciget in Europe in the past few years,
the ECtHR reaffirmed its practice in the judgmBhE. v. Swedefrom 2014. The case
concerned a male Libyan applicant that had appaeéamily reunion with his husband
in Sweden. The Swedish authorities rejected thdicgtion, because according to
domestic procedural provisions, the application twate filed in the country of origin.
The applicant argued that the requirement to retwuirnibya in order to apply for family
reunion with his partner of the same sex would egploim to ill-treatment due to his
sexual orientation. The Court ruled that expelling applicant to Libya for a period of
4 months in order for him to apply for family reanifrom there would not amount to a

breach of Art. 3, because he could conceal hisaeientation for this time'ln the

83 FIDH, 2013.
84 |bidem, p. 15.
8 Landmark judgment dfiJ (Iran) and HT (Cameroon) v. SSH2010].
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Court’s view, this must be considered a reasonabtyt period of time and, even if the
applicant would have to be discreet about his pgevie during this time, it would not
require him to conceal or suppress an importantt dirhis identity permanently or for

any longer period of time®

Hence, the Court, even though not reaffirming aeganrequirement of discretion, has
still upheld this reasoning by applying a “reasdeatolerable” test. The dissenting
opinion of Judge Power-Forde is particularly renabtk in this case, as she harshly
criticises the majority ruling. She argues that tlevelopments in the past ten years,
such as the aforementioned UK Supreme Court judgrttes adoption of the UNHCR
Guidelines and the later to be discussed CJEU-chs¥, Y, Z v. Minister voor
Immigratie en Asielall point towards the abolishment of the discretaiterion. In
particular, she compares the requirement of thdicgop to “return to the closet” to
rejecting an asylum application of Anne Frank, lseashe could be required to return
to the attic and hide her religi¥fn Most importantly, she affirms that sexual ori¢iata

iIs not merely about sexual conduct as the majauiyng suggests, but that it is
“inherent to one’s identity and that it can be egsed in a myriad of way$!' In her
last paragraph, Judge Power-Forde reminds ushbd€tHR has ruled iSlyusarev v.
Russi&® that depriving a person of his reading glassesémne months amounts to a
violation of Art. 3 ECHR. For the same Court, forgithe applicant to conceal his

sexual orientation for the same amount of time s

The judgement was delivered on 26 June 2014, bsitblean referred to the Grand
Chamber on 17 November 2014. A final judgment ise@xpected in summer 2015.

In conclusion, the case law of the Strasbourg Comithe issue of LGBTI asylum cases
is scarce and only involves cases of homosexudicapps facing expulsion to their

countries of origin. So far, even though a genéisdretion criterion seems to have been

8 ECtHR,M.E. v. SwederApplication no. 71398/12, Fifth Section, 26 Jund420
http://hudoc.echr.coe.int/sites/eng/pages/seanmk?as001-1450188 88.

8 M.E. v. Sweden (2014), p. 33.

88 |bidem.

8 ECtHR, Slyusarev v. Russidpplication no. 60333/00, Third Section, 20 April1D.
http://hudoc.echr.coe.int/sites/eng/pages/seanmk?&s001-98331
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abandoned, a temporary concealment of an applgcaonitmosexuality has been seen as
in line with the provisions of the ECHR in tiE. v. Swedejudgment in 2014. This
jurisprudence is not in line with international refards such as the UNHCR SOGI
Guidelines and reduces homosexuality to a mereasebehaviour, while the global
trend has pointed into the direction of perceivangerson’s sexual orientation as an

integral part of one’s identity.
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2.3 European Union Law and LGBTI Asylum Claims
For the 28 Members States of the European Uniouljfférent legal regimes are

applicable in relation to asylum and expulsion sa3&e 1951 Geneva Convention and
its 1967 Protocol, EU legislation, the 1984 Coni@nbn the Prevention of Torture and
the 1950 European Convention on Human Rights. The & a supranational

organisation has played a key role in harmonisisgluan procedures by passing

legislation that is directly applicable in the MeenlStates.

Since the Treaty of Lisbon, asylum law has becommatier of common interest for the
EU and now constitutes one of the competencieBeotinion as a legislator. Art. 67 (2)
and Art. 78 of the Treaty on the Functioning of Eneopean Union (TFEU) provide the
legal basis for that and speak of a “common pabicyasylum, subsidiary and temporary
protection” that must be in accordance with thendéads set out in the Geneva
Convention of 1951. In addition, the Charter of amental Rights of the EU is now
legally binding: Art. 6 (1) of the Treaty on therdapean Union (TEU) provides that the
Charter has the same legal value as the Treati@shwnakes it primary union law.

This renders the right to asylum set out in Art. @BR and the principle of non-

refoulement of Art. 19 CFR applicable whenever MemfStates are applying EU

legislation.

Concerning asylum matters and EU legislation, thvery important legal instruments
have emerged: The Qualification Directive (QD), @vhisets out criteria for the
determination of asylum status or the status ofsislisry protection, the Reception
Conditions Directive (RCD) and the Asylum Procedubgrective (APD).

The Qualification Directive from 2011 is of partiauimportance for the assessment of
asylum claims based on sexual orientation, sineegthctice amongst the EU Member
States in this regard has been identified as evieytout uniforni®. The Qualification
Directive and the other Directives relating to asyllaw aim at the creation of a
uniform asylum system and a common status of asglenoss the European Union,

% Jansen & Spijkerboer, 2011, 7.

33



Raphael Ruppacher

It is important to note, that the QD explicitly mimns that the Geneva Convention
constitutes the corner stone of asylum®aand that the directive itself only provides
guidance on the interpretation and applicationhi$ international document. In this
sense, it sets out a very clear standard on winahacteristics qualify for constituting a
“particular social group” in the sense of Art. 18)(Geneva Convention. With a
strikingly similar rhetoric as international juriggience and documents of the UNHCR,
Art. 10 (1) d QD stipulates that a particular sbgeoup either shares unchangeable
characteristics or characteristics so fundametdiuman identity or conscience that
they should not be renouncadd this group is perceived as different in the coyatr
origin. Most importantly, Art. 10 (1) d QD expliit mentions a common sexual
orientation as being eligible for forming the basisa particular social group. With this
important step for the recognition of LGBTI asylwases, the EU has made it clear that
asylum cases based on persecution due to sexaatairon should be subsumed under
the ground of a “particular social group” and reteligion or political opinion.

In Art. 9, the Qualification Directive provides aimterpretation of the term
“persecution” and stipulates that persecution meamth acts that by their nature or
repetition constitute a severe violation of basician rights or measures that affect an
individual in a similar manner. It sets out exglici that disproportionate or
discriminatory punishment (thus also criminalisataf consensual same-sex activities)
can constitute persecution. Furthermore, the QDemdlke nexus requirement between

the grounds of persecution and the acts of perisecexplicit.

After having assessed the legal basis for asylurtiensain European Union law, the
way how this legal regime deals with asylum clanmelated to sexual orientation is best
analysed by looking at the two landmark judgmerftshe Court of Justice of the

European Union (CJEU) in this regard.

2.3.1X,Y and Z v. Minister voor Immigratie en Asiel
The case oK, Y and Z v. Minister voor Immigratie en Asieds based on the request

for a preliminary ruling by the Raad van Statehsf Netherlands to the Court of Justice
of the European Union (CJEU) according to Art. 2Z6FEU. The joined cases

%1 Recital 3 of the Preamble to the Qualificationediive.
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concerned a Senegalese, a Ugandan and a Sierradreoational (all male) that had
requested asylum in the Netherlands and had bdesecka fixed permit of stay. The
questions asked to the CJEU encompassed three anais: (1) Can homosexuals
constitute a particular social group in the meanofigArt. 10 (1) d QD? (2) Can
homosexuals be returned upon the assumption tegththve to disclose their sexual
orientation in their country of origin? (3) Doesncinalisation of consensual sexual
activities between two individuals of the same amount to persecution in the sense of
Art. 9 QD and the Geneva Convention? The judgmeat delivered on 7 November
2013.

Referring to the first question, the CJEU ruledtthamosexuals can constitute a
particular social group, because (1) sexual ortemtafalls under the definition of
characteristics so fundamental to a person’s itetitat he or she should not be forced
to renounce it (8 46 of the judgment) and becalkéhé criminalisation of homosexual
acts points towards a social perception that theum is different (8 49). In the
meantime, sexual orientation has been explicitiyiteéd as a ground of persecution in
Art. 10 (1) d QD.

Concerning the interpretation of the term persecuin relation to criminal sanctions
against consensual homosexual acts, the Courtaetkthicit mere criminalisation as such
did not amount to persecutioper se However, criminalisation with a term of
imprisonment that is actually applied constitutesspcution in the sense of Art. 9 (1)
read in conjunction with Art. 9 (2) ¢ QD. Conseqtlenthe Court does not regard the
infringement of Art. 8 ECHR respectively Art. 7 CFRight to private life) by
criminalisation that is not applied as a “sevemation of basic human rights” that Art.
9 (1) QD speaks of (8§ 61 of the judgement). Thisasin line with the standards set out
in 8 27 of the UNHCR SOGI Guidelines. If we condhk case oDudgeon v. The UK
(1981) from the European Court of Human Rights, might also easily make out
incongruences between the jurisprudence of Stragbemd Luxembourg. The ECtHR
had ruled that the mere existence of laws crimsimadi homosexuality in Northern
Ireland can cause “fear, suffering and psycholdgicstress” that amounts to a breach
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of Art. 82, Even though it can be argued that this does ostitute a “severe breach”
of a Convention right as set out in Art. 9 (1) a,@ie Court does not even consider that
mere criminalisation could constitute amctumulation of various measures, including
violations of human rightghat has a similar effect (Art. 9 (1) b QD). Esfaly taking
into account that the ECtHR has notedNaorris v. Ireland® that criminalisation of
homosexual acts strengthens the general prejuditensgsapprehension in soci&tythe
reasoning of the CJEU is not comprehen$ible the light of the planned accession of
the EU to the ECHR as provided for in Art. 6 (2)U,Bvhich will make Luxembourg’'s
judgements be subject to review through the StragpCQourt, the decision does not
seem wise also from a political and legal perspecti

Also in light of the answer to question 2 posedhl Raad van State, the jurisprudence
of the CJEU diverges significantly from the Strastgpcase law, namely the decision
taken in M.E. v. Swedenwhere the requirement of discretion was reaffadn{see
above). This time, the CJEU provides for a broat®pe of protection by explicitly
renouncing the requirement of an applicant to cahlees or her sexual orientation upon
return to the country of origin in order to avoierpecution (8§ 70 of the judgment). This
reasoning is based on three crucial legal argumdhrist, it follows from the
recognition of homosexuality as a characteristicfiesadamental to identity that the
applicant should not have to renounce it, thatiseretion requirement would make the
whole legal logic inconsistent (8 65). Furthermdtee Court sets out to compare the
ground of adherence to a particular social groug'réhigion” and states that the
Qualification Directive explicitly protects the plikomanifestation of religion as weéfl

As a consequence, making one’s sexual orientatibtiqgomust also be protected (8§ 69).
This interpretation of sexual orientation suggéisés the Court sees it as encompassing
a private and a public side and thus much more thare sexual behaviour. The third

argument is also based on the comparison with thengl of religion and the fact that

92 Dudgeon v. UK, (1981), § 37.

9 ECtHR, Norris v. Ireland Application no. 10581/8®lenary, 26 October 1988.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-57547

% Norris v. Ireland, § 33.

% See also: Chelvan, 2013, p. 6.

% Art. 10 (1) b Qualification Directive.
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the rules for the assessment of the risk of petsetiset out in Art. 4 QD do not
mention taking into account the possibility to astirom the public manifestation of
religion. E contrario and per analogiam homosexuals can also not be required to

abstain from making their sexual orientation publitheir country of origin (8 74).

2.3.2 A, B, Cv. Staatssecretaris van Veiligheid en Justitie
Credibility issues in LGBTI asylum cases have ayvsgpecific implication and go

beyond general concerns of credibility. For ourgmses, credibility concerns refer to
whether the asylum or immigration authorities bedi¢hat the applicant is “really” L, G
or B respectively whether he or she has a well-dednfear of being persecuted on the
ground of sexual orientation in the country of origin her extensive study on
Australian and Anglo-Saxon case law, Jenni Millo¥nkas argued that credibility
issues are especially salient in jurisdictions #rat already sensitive to LGBTI asylum
applicants. Wherever the requirement of discreisosbandoned, cases based on sexual
orientation and/or gender identity tend to be ej@decause the applicant is not found
to be credible. This trend can also be noted iilpuarEU Member Stat&and has led
to a preliminary ruling by the Court of Justice tbe European Union (CJEU) on 2
December 201%.

The CaseéA, B, C v. Staatssecretaris van Veiligheid en flastefers to a preliminary
ruling by the CJEU requested by the Dutch RaadState according to Art. 267 TFEU.
The Staatssecretaris had rejected the asylum clafitie applicants because they were
not able to prove their homosexuality. In the cabapplicant C, the particular issue
was the late disclosure of his homosexuality, beeabhe had not based his first
application on this ground. He had even deliveredrma “evidence” a video of himself
with another man showing them performing intimatts §8 28 of the judgment). In the
appeal procedure to the Raad van State, the apfditsought forward the argument
that a person’s sexual orientation should be asdelsg the statements made by the
applicant and not through other methods or inteigjuestioning. The Raad van State

97 Millbank, 2009.

% See Jansen / Spijkerboer, 2011, p. 47.

% CJEU,A, B and C v. Staatssecretaris van Veiligheid estitig, joint cases C-148/13 to C-150/13,
Grand Chamber, 2 December 2014.
http://curia.europa.eu/juris/document/documentist?d=160244&doclang=en
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concluded that Art. 4 QD on the specific proceduetating to the assessment of facts
and circumstances of the application does not gneugh guidance on the issue.
Therefore, the Court asked the CJEU for a prelingimaling on the question whether
Art. 4 QD in conjunction with Art. 3 and 7 of thén@rter of Fundamental Rights, which
set out the right to the integrity of the persospextively the respect for private and
family life, impose restrictions on the methods lagap for the assessment of the
credibility of a person’s sexual orientation. Fenttmore, the Court asked whether these
limits were different from the limits on the assesst of the credibility of other
grounds (8 43).

First and most importantly, the CJEU holds in 8d2he judgment that the declared
sexual orientation of the applicant may be sulil@@n assessment procedure according
to Art. 4 QD just as any other ground of persecut®econdly, concerning the methods
of assessment of the credibility, the CIJEU setsim@ 63 that stereotyped questions
about the sexual orientation of the applicant, saglguestioning his or her familiarity
with LGBTI NGOs, can be useful, but the nationathauities still have the obligation
under Art. 4 (3) ¢ QD to assess the individual &itan. Therefore, the inability to
answer to such questions cannot in itself constituground for the non-credibility of
the declared sexual orientation. 8§ 64 of the judgnsépulates that interview questions
relating to the sexual practices of the applicast@ntrary to the right to privacy set
out in Art. 7 CFR. Similarly, Art. 65 declares thH&¢sts”, the performance of sexual
acts or photographic or video documents of intinzetis violate the applicant’s dignity
(Art. 1 CFR). In addition, the Court also doubte #videntiary value of such “proof”.
Finally, 8 71 states that, given the delicate retfrdetails around one’s sexuality, an
applicant cannot be considered uncredible meratgulme he or she did not disclose the

ground of sexual orientation at the first possiyili

This judgement has triggered a discussion on tledilulity assessment of asylum
claims based on the ground of sexual orientati@hcam in some aspects be regarded as
a missed opportunity. The International Lesbiany,Gaisexual, Trans and Intersex
Association for Europe (ILGA-Europe) has put fordidhe claim that the credibility

assessment should be based on the statements ndhdeatthe self-definition of the
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applicant in relation to his or her sexual oriciotatshould be acknowledgéd
Otherwise, stereotyped assumptions about how th&opeshould express his or her
sexual orientation can and will enter the asyluwcpss. It is especially noteworthy in
this context, that the self-definition is so cruicinecause expressions, definitions,
manifestations and interpretations of sexual oaeoh vary greatly all over the world
and within one socio-cultural setting. The prineiglf self-identification has also been
endorsed by the UNHCR in 88 60-64 of the SOGI Guids and by the Yogyakarta
Principles (Principle 3).

In conclusion, the legal regime of the Europeanodnby now provides for a broad
protection of the rights of LGBTI asylum applicanthie two preliminary rulings of the
CJEU that we have discussed above also have tougledvery delicate questions and
do lead into a good direction, even though theyndb give full guidance on some
contested issues. Especially the problem of thdilgitdy assessment in asylum claims
related to sexual orientation is still not solvedwae will see below. The study “Fleeing
Homophobia” by Jansen and Spijkerd8&that has tried to identify divergent practices
among EU member states in relation to LGBTI asyhlaims, has found that in most
fields of concern, the jurisprudence is all butfarm despite the creation of a Common
European Asylum System (CEAS). The judgemenfBC gives guidance in a lot of
regards, but restricts itself to setting out, whiehctices clearly violate the applicants’
human rights, whereas governments are left in thé xegarding the question how to

assess the applicant’s credibility.

100 Jansen, 2014, p. 20.
101 Jansen & Spijkerboer, 2011.
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3 Legal Concepts of Sexual Orientation
In order to analyse the underlying concept of skxoientation that leads to

exclusionary practices in the field of (Europeasylam law, we will first have a look at
how other European legal regimes regulate sexudg will concentrate our analysis
on anti-discrimination legislation and jurisprudenao the two European human rights
regimes: the system of the European Convention wh&h Rights (ECHR) and the

legal regime of the European Union (EU).

Studying the concept of sexual orientation thaonmfs European anti-discrimination
law will help us to also disentangle the conceptbasis of European asylum and
refugee law. Both legal regimes are interconnediedause they both stem from
international human rights law. In addition, thepiple of non-discrimination linked to
human rights forms the basis of determining whpast of a persecuted social group
that should be awarded international protec¢tion Since persecuted homosexuals are
regularly subsumed under the ground of “memberghgparticular social group”, such
an evaluation is indispensable. Finally, the cohcapand legal developments in both
fields simply do not occur totally isolated fromchaother, but are interdependent and
inform each other, especially since the Refugeev€uaiion can also be regarded as an

anti-discrimination instrumeHtt.

In general terms, the situation for sexual minesitiin Europe has improved
significantly during the past few decades and lggapeaking, the field of non-

discrimination has made immense progress. The Gloohdzurope (CoE) and the
European Union (EU) have had a leading role ingre@motion of human rights and
equality and have managed to implement a strorg legime for the protection of the
diversity of sexual orientations. Partly due to jingicial activism of the two big Courts
in the region, the European Court of Human RigktStHR) and the Court of Justice of
the European Union (CJEU) respectively, the prilecipf prohibition of sexual

orientation discrimination has become a core véweughout the EU and many non-

EU member states of the Council of Europe.

102 Goodwin-Gill & McAdam, 2007, p. 86.
103 Markard, 2013, p. 83.
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3.1 The ECHR and Non-Discrimination Related to Sexual Orientation
Non-discrimination in the context of the Europeaan@ention of Human Rights is

based on Art. 14 ECHR, a provision which has otberen criticised as having less
salience than it should have. Due to the fact ithe&in only be invoked in conjunction
with another right set out in the Convention, isleven been entitled a “Cinderella
provision%. In addition, the ECHR dates back to 1951, a twhen many European
countries were still criminalising consensual hoexagl behaviour between adults.
Thus, Art. 14 does not include “sexual orientatioas a prohibited ground of
discrimination. In this chapter, we will see howe toremise of the Strasbourg Court that
the Convention is a “living instrument” has contriéd to building a rich case law
around the issue of sexual orientation, even thabgrECHR does not explicitly refer

to this form of discrimination.

As a note to ourselves we should keep in mindAldalitional Protocol 12 of the ECHR
provides for a stand-alone non-discrimination pston, thereby setting out an
imperative of equal treatment for all public autties in terms of legal rights. Even
though sexual orientation has not been includediattp again in the document, the
Court’s case law suggests that it is covered bywtbieling of “other status®. So far,

18 countries of the CoE have ratified the Protocol.

Despite the Convention’s silence on the issue,BB¢HR has been identified as the
leading judicial body in Europe in the recognitioh equal rights for L, G and B

person&®®. Regarding European legislatory trends in genérahn also be regarded as
the judicial trendsetter across the region, whictviy its case law on sexual orientation

is particularly salient.

3.1.1 De-Criminalisation and Early ECtHR Case Law
In relation to sexual orientation discriminationauP Johnson has published a

comprehensive analysis of the case law up to 201Which he has identified a general

trend from sex rights to love rightd While the first refer mostly to the de-

104 Eyropean Commission, 2015, p. 15.
105 Johnson, 2013, p. 145.

106 Gonzalez-Salzberg, 2014, p. 371.
107 Johnson, Paul, 2010, p. 79.
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criminalisation of consensual homosexual acts betvaglults, the latter concern family
law and social rights linked to the recognition ssfime-sex partnerships. Thus, non-
discrimination cases before the ECtHR related xualeorientation can be divided into
two big categories: criminal law and family law pleelated fields. In the following
paragraphs, we will have a look at the most impdrtaiminal law cases and will try to
delineate the concept of sexual orientation tha tesulted from this very special

situation of discrimination.

The first cases before the European Court of HurRaghts relating to sexual
orientation were cases filed against Germany in1®&0s for criminalising consensual
same-sex activities between adult men. Since Gertaamestic law only prohibited
homosexual acts between men and not between wamergpplicants resorted to a
breach of Art. 8 (right to private life) in conjuian with Art. 14 (non-discrimination)
due to gender discrimination. All of these casesewaled inadmissible because the
protection of health and morals was seen as a juatification by Germarny® For our
purposes, it is important to note that the arguatesrt by the applicants in these early
cases was strongly based on a concept of homo#gxamibeing stable and innate and

thus an “inescapable fate” which would make cririgaion unjustified.

The landmark judgement concerning sexual oriemtatifiscrimination before the
Strasbourg Court concerned the casBudgeon v. The Uldelivered in 198 In this
case, sexual orientation was for the first timeoked as a ground of discrimination of
Art. 14. The Court subsequently found a violatidrAa. 8 ECHR, declaring that the
criminalisation was interfering with the applicanprivate life. However, the Court did

not move on to assess a violation of Artt94

Paul Johnson has argued that the judgmentDuoéigeon v. UKhas sustainably
influenced the evolution of legislation on sexuakicross Europé!. This is definitely
true for considering homosexual conduct as a pladne’s protected private sphere,

1%8 Grigolo, 2003, p. 1029.

109 ECtHR, Dudgeon v. UKApplication no. 7525/76, Plenary, 22 October 1981.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?as001-57473

110 Grigolo, 2003, p. 1030.

111 Johnson, 2010, p. 69.
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which was the core concern for LGBTI activists ke ttime. On the other hand,
conceptualising homosexuality as only consisting aofprivate manifestation and
denying the right to publicly identify as being G, or B, infringes on a crucial part of
the lives of the people concerned. The judgmerdudgeon v. UKhowever explicitly
limits the scope of protection in paragraph 62 tatisg that “some degree of control
over homosexual conduct” is necessary in a demo@atiety. This refers to the public
manifestation of homosexuality in order to “protechildren and youth. This clearly
expresses a concept of homosexuality as being mewat innate and unchangeable:
Consequently, homosexuals should have the rightvecaccordingly privately, but not
bother the public with it or even lead others othtat deviant way.

Another important judgment along the way to carviowg the “Court’'s homosexual”
was delivered in 1997 on the caseSotherland v. The UR? It concerned a difference
in the age of consent for consensual intercourdgvem:n same-sex couples and
opposite-sex couples and stressed once again tmetability of homosexuality. In
addition, the “coming out” of a person played amparant role and was framed as the
“discovery and realization of something which hasvags existed within the
subject®*®. Two other cases that also concerned a differentiee age of consent were
filed against Austria and delivered in 2688 In the judgements, Grigolo has identified
a move towards minoritisation of homosexuality ddiéion to resorting to the supposed

characteristic of immutability®.

Concludingly, the criminalisation of all or somenhasexual activities has resulted in a
concept of homosexuality that emphasises the imnililyaand stability of sexual
orientation. Some cases have also resorted to timeritisation and thus under-
privileged position of homosexuals in society. hy a&ase, homosexuality is construed
as a “fate” that the people affected by it canrsope.

112 ECtHR, Sutherland v. UKApplication no. 25186/94, Commission (Plenary)uly 1997.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?a&s001-45912

113 Grigolo, 2003, p. 1031.

4 ECtHR,S.L. v. AustriaApplication no. 45330/99, First Section, 9 Januz093.
http://hudoc.echr.coe.int/sites/eng/pages/seanmk?a&s001-60877and ECtHRL. and V. v. Austria,
Applications nos. 39392/98 and 39829/98, FirstiBacB January 2003.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-60876

115 Grigolo, 2003, p. 1032.
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3.1.2 Family Law and Related Fields
Concerning family law and not criminal law, Straskg generally gives bigger leeway

to the Member States of the CoE. In principle, @oairt has found that discrimination
on the basis of sexual orientation can be justifiettrms of family law'®. However, in
Karner v. Austrid'’, Strasbourg held that there have to be weightyoms that

legitimise a differential treatmerit.

A breakthrough for the protection against sexuantation discrimination could be
celebrated in 2003 with the delivery of the judgem®algueiro Da Silva Mouta v.
Portugaf*®. The case also concerned family law, namely tméatlef custody rights to
a homosexual man over his daughter from a previusosite-sex marriage. The
ECtHR for the first time found a violation of A®.in conjunction with Art. 14 ECHR
and thereby declared that the man had been disaied against by national authorities
due to his sexual orientatitl In Fretté v. France the Court had still held that an
adoption of a child by a single homosexual coulddbried on the ground of being a
risk to the development of the child (the Court fEdued that there was a lack of
scientific proof of the opposite). This reasoning was finally overruled for adoption
EB v. Francé?? In the light of the usually very progressive gidl activism and
considering the fact that Strasbourg regards thev@tion as a “living instrument®,
the reasoning on marriage equality in the casBabialk and Kopf v. Austrisurprises:
Even though the ECtHR has reiterated several tithas the Convention is to be
interpreted in the light of today's developmentsatigued in this case that Art. 12
ECHR clearly only envisaged a union between man waoathan at the time of

116 ECtHR, S. v. the UKApplication no. 11716/85, Commission (Plenary)Mdy 1986.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-596

17 ECtHR, Karner v. AustriaApplication no. 40016/98, First Section, 24 Julp20
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?a&s001-61263

118 Grigolo, 2003, p. 1036.

119 ECtHR, Salgueiro da Silva Mouta v. Portug@pplication no. 33290/96, Fourth Section, 21
December 199%ttp://hudoc.echr.coe.int/sites/eng/pages/seanzk?&s001-58404

120 Grigolo, 2003, p. 1038.

121 |bidem.

122 Gonzalez-Salzberg, 2014, p. 380.

123 Johnson, 2010, p. 68.
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drafting'?%. Such an argumentation has not only meant ad6agars back in time, but

has also reaffirmed the Convention as a heterosdogament.

In conclusion, the case law of the ECtHR on famdw and especially marriage
equality is not very much in favour of an equalatment of homosexuals and
heterosexuals. Thus, homosexuality is again coedtrin a binary opposition to
“normal” and “rightful” heterosexuality. This regsilin a conception of homosexuals as
deviant that should not enjoy all human rights, eesgdly because traditional and

“normal” families should be protected.

3.1.3 Homosexuality and the Public Sphere
In matters not concerning marriage equality or crahsation, the case law of the

Strasbourg Court has however made considerablege®gn extending the protection
awarded against sexual orientation discriminatiammfa purely private matter to the
public sphere as well: Johnson has argued thatCthat has in its early case law
focused on the protection of the private life oftusexuals under Art. 8, while the
public sphere was construed in heterosexual tdmtsases likdBBaczkowski and Others
v. Poland?®® andAlekseyev v. Russithe ECtHR has reaffirmed that the protection of
homosexuality encompasses the public sphere as(tvelsame is true for the asylum
caseX,Y,Zbefore the CIJEU, whereas the extradition cadd.&f v. Swedebefore the
ECtHR differs in this regard). IWedjdeland v. Swedehe Court ruled that this public
sphere also entailed a negative protection agdmasé speech based on sexual

orientatiort?6,

3.1.4 Analysing the “Court’s Homosexual”
Contemplating the trajectory of the Court’s jurisgeence on sexual orientation, we can

define two basic sexual rights: the right to choose’s own sexual activity and the
right to form a family?’. Grigolo has also argued that this right to chas¥ssuld be free
from forcing people into pre-defined categoriessexual behaviour along the poles of

124 Gonzalez-Salzberg, 2014, p. 384.

125 ECtHR, Baczkowski and Others v. Polamhplication no. 1543/06, Fourth Section, 3 May 2007
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?as001-80464

126 ECtHR, Vejdeland and Others v. Swed@pplication no. 1813/07, Fifth Section, 9 Februafi?2.
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-109046

127 See Grigolo, 2003, p. 1039.
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heterosexual vs. homosexual: “Within this culturahd legal framework, any
categorization or minoritization that is too stritcsks becoming oppressive, if not
artificial.”*?® Grigolo argues that the Court risks of oppresgiagple’s free choice of
sexual behaviour by not applying a “universal séxiegal subject”, but rather
narrowing this freedom down to homosexuals. A needlefine one’s own sexual
behaviour in terms of categories limits the divigrsif sexual identities and even runs
the risk of perpetuating a structure of heterondireaoppression that only accepts
homosexuality as a “mirror image” of heterosexyal@nly recently has reference been
made to “other sexual minorities” in the case ladWekseyev v. Rus$fd of the
ECtHR™C.

The “mirror image” of heterosexuality is howevssr definitionemconstrued as being
the counterpart of rightful sexual behaviour. lacepted because of an open-minded,

tolerant ethos, but still deviant:

“Therefore, even though the Court’s homosexualugposedly presented as the stable
counterpart of the heterosexual subject, his/hgaleexistence is marked from the
outset by the impossibility of fitting into thet¢ful) side of the binary!

The inequality of heterosexuals and homosexuakxenplified by the limitation of
marriage to heterosexual couples, which, accorttirgrigolo can only be overcome by
deleting Art. 12 ECHR that sets out the right tormage for opposite-sex couples and
thereby “privatising” marriage into the realm oftA8'%2. Also Gonzalez-Salzberg has
argued that the Court constructs the homosexual gject as unequal, because the
Court grants a very wide margin of appreciation rehtbere is no European consensus
(for example, concerning the issue of the rightattoption for same-sex couples).

Gonzalez analyses the ECtHR case law along seberaties, one of which is the

128 |hidem.

129 ECtHR, Alekseyev v. RussiApplications nos. 4916/07, 25924/08 and 14599/@8f Bection, 21
October 2010http://hudoc.echr.coe.int/sites/eng/pages/seanmk?#s001-101257

130 Gonzalez-Salzberg, 2014, p. 373.

131 |pidem.

132 Grigolo, 2003, p. 1042.

46



Raphael Ruppacher

couple versus uncouple bindty The Court has made it very clear that no right to
marry is enshrined in the Convention for same-smyples and a differential treatment

of civil partnerships is possié.

According to Gonzalez-Salzberg’s brilliant analysie Court's homosexual is not only
construed as unequal, but also as inféftotegal differences are inherent to the anti-
discrimination doctrine of the Court, which allodicr differential treatment in cases,
where this is justified by “very weighty reasondhis leads us to one important
question: Is treating issues of sexual orientatioder the consisting legal framework of
non-discrimination by definition biased and canyonésult in unequal treatment?
Gonzalez-Salzberg has affirmed this question and that the Court has constructed
the homosexual as the “other” in contrast to therfimal” heterosexual. As a possible
way out of this structurally discriminatory juriggtence, he suggests putting an end to
this conceptual “othering” and making the sexuaémation / identity of applicants
legally irrelevant®®. Only if human rights law becomes blind to catégmrlike
homosexual / heterosexual will true equality beiegkd. In our opinion, this is
definitely true for the case law of the ECtHR ahd tesulting gap in extending the right
to marriage to same-sex couples. For asylum lawgcave adopt a similar approach,
since people that are persecuted due to their &eaentation” do not have to fit into

one of the categories of sexual minorities.

133 Gonzalez-Salzberg, 2014, p. 383.

134 ECtHR, Schalk and Kopf v. Austridpplication no. 30141/04, First Section, 24 Jun&®0
http://hudoc.echr.coe.int/sites/eng/pages/seanmx?&s001-99605

135 Gonzalez-Salzberg, 2014, p. 381.

136 Gonzalez-Salzberg, 2014, p. 386.
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3.2 The European Union and Non-Discrimination Related to Sexual
Orientation

3.2.1 Legal Foundations in EU Primary Law

Since the coming into force of the Treaty of Lisptire legal structures of the European
Union have changed significantly: The Union hasuaeqgl legal personality, the pillar
system that has been emblematic for the complicadedtruct has been abolished and
most importantly for the field of human rights, tBbarter of Fundamental Rights of the
European Union (CFR) has become legally bindinge Tdea is a new human rights
regime that should govern and control the actshef EU and Member States when
implementing EU law. Art. 6 of the Treaty of therBpean Union (TEU) gives the
Charter even more salience: The Charter shall Heveame legal value as the Treaties

and thus constitutes a part of EU primary law.

Art. 21 CFR is the basis of the principle of nosedimination in the Union and
includes “sexual orientation” as a prohibited grdwi discrimination. The Charter has
thus become the first international human righgsrirment to do $8’. Even though the
provision takes a clear standing against sexuantation discrimination, it is rather
proclamatory in its legal value: Since the Chaiseonly applicable to EU institutions
and when Members States implement EU law and iitiaddArt. 6 TEU sets out that
the provisions of the Charter do not extend theptencies of the EU as set out in the
Treaties, not all discrimination in the EU is prhoked by the Charter. Family law for
example is in principle totally outside of the seopf competences of the European
Union, except a specific case before the Courusfide of the European Union (CJEU)

concerns a competence of the EU, such as employment

Art. 19 TFEU (ex-Article 13 TEC) explicitly mentisnthe competence of the EU to
pass legislation on combating discrimination beeaa§ amongst other grounds, a
person’s sexual orientation, and thereby conssttte legal basis for any secondary

legislation on non-discrimination. Article 19 (Bads as follows:

137 European Commission, 2015, p. 25.
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“Without prejudice to the other provisions of theedties and within the limits of the
powers conferred by them upon the Union, the Cauraiting unanimously in
accordance with a special legislative procedure afigr obtaining the consent of the
European Parliament, may take appropriate actiorcoonbat discrimination based on
sex, racial or ethnic origin, religion or beliefigability, age or sexual orientation.”

3.2.2 The Concept of Sexual Orientation in Secondary Non-Discrimination Law
Consequently and on the basis of the above-memntignenary law provisions, two

anti-discrimination directives have been passedh bo the year 2000: Directive
2000/43/EC, the so-called Racial Equality Directiwich prohibits discrimination on
grounds of racial or ethnic origin (not sexual ot&ion) in the sectors of employment,
housing, social advantages, social protection, &t etc., and Directive 2000/78/EC
(Employment Equality Directive) prohibiting discrimation in employment in the
public and the private sector on various groundsluding sexual orientation. Racial
and ethnic discrimination is thus prohibited in aam wider range of fields by EU law

than discrimination on other grounds.

The two directives mentioned above are an expnessighe trend of the EU evolving
from a “market police” to a “value entreprenetd?’ The concept of sexual orientation

that underlies these non-discrimination provisisiall be delineated in this chapter.

After the CJEU had failed to approximate the privvec afforded by the Equal
Treatment Directive to encompassing sexual oriemtatdiscrimination in the case of
Grant v. South West Trains L, legal protection under EU law for the equality of
homosexuals and heterosexuals in the field of eynpdmt could only be awarded by
adopting a separate legally binding document. Guqunesetly, Directive 2000/78/EC,
usually referred to as the Employment Equality Clikee, was passed in November
2000. It sets out the principle of non-discrimioati amongst others on the ground of

sexual orientation, in the fields of employment aadupation.

138 Gerhards, 2010, p. 6.
139 Waaldijk & Bonini-Baraldi, 2006, p. 21.
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Concerning the concept of sexual orientation tlsatemployed in the Directive
2000/78/EC, we must resort to preparatory mategats case law, since no definition
can be found in the document itself. The Commissigplanatory memorandum offers
a quite dubious definition: It states that sexu#ration is protected, whereas “sexual
behaviour” is ndt™®. Regarding the case law of international humahtsignstitutions
and the history of the legal concept of sexualraagon that is very much rooted in the
de-criminalisation of sexuabehaviour this “clarification” seems surprising. Sexual
behaviour is a fundamental manifestation of sexidaintity. It seems as if the
Commission was trying to justify protection agaisskual orientation discrimination by
unnecessarily clarifying that it does not encommassinalised sexual behaviour. Such
a clarification suggests that homosexuality is ¢itiko paedophilia or other forms of
penalised sexual activity and is shameful for aganisation like the European Union
that bases its work on the principles of toleraace equality. In addition, the reference
to sexual behaviour is simply too broad for thepoges of the Directive.

Since the Directive itself does not give any furtaidance on the concept of sexual
orientation, it is left unclear whether the protectawarded by it only refers to L, G or
B people or also to other lifestyles, behaviours identities that deviate from

heteronormativityt™.

3.2.3 Interpreting the Employment Equality Directive
Waaldijk and Bonini-Baraldf? have analysed the protection guaranteed by the

Employment Equality Directive against sexual oriain discrimination by looking

into the provisions of the document and correspapdCJEU case law. In order to
determine the scope of protection of the Employntequality Directive, they have

identified the parallel structure of sexual ori¢inta and religion as a prohibited ground
of discrimination by looking first at Strasbourgsealaw: Both features (religion and
sexual orientation) are construed as personal ctaistics that encompass an internal
and an external dimension; the internal being etitva respectively faith, the external

behaviour. Waaldijk and Bonini-Baraldi argue thataSbourg jurisprudence not only

140 |pidem, p. 32.
141 European Commission, 2015, p. 7.
142 |pidem, p. 38.

50



Raphael Ruppacher

protects the internal dimension of BEING homosexualt also the external of
homosexual behaviour: One example is the caséaoier v. Austriaabout a different

age of consent for homosexual sexual acts anddsetenal sex.

This terminological distinction between internaldagxternal dimension is misleading
and should not be followed. In relation to the int&# dimension, they refer to
something that is considered as innate and consgtuhe specific features of the
individual. However, identity is not construed imtally, but only consists in relation to
the outside world. This “relationality” makes iuitl and situational, which is different

from a stable, innate conception.

In addition, the distinction between internal angteenal dimensions of sexual
orientation can easily be confused with similaraaptions that differentiate between a
protected private (internal) realm of sexual orion (de-criminalisation of consensual

homosexual behaviour) and the protected publicz(eat) manifestation.

Following the distinction of Waajdik and Bonini-Eddi of internal characteristic and
external manifestation or not, their analysis ofethier the Employment Equality
Directive applies a concept of sexual orientatitvattonly encompasses “sexual
identity” or if behaviour is also protected, is yeaalid for our purposes. In this regard,
they suggest that Art. 2 (5) of the Directive, whgets out that measures justified in
order to protect public health, the rights anddaas of others, public order etc. are not
prohibited by the Directive. Such a provision woulot have any sense in relation to
sexual orientation, if behaviour was not proteasdvelt*®. Thus, the question raised
by the Commission’s Explanatory Memorandum whesiexual behaviour is protected
as well, has to be answered in the affirmative neb@ugh the wording would suggest

something different.

Concerning the distinction between private and ipubphere, we can hold that the
Directive protects the public manifestation of aneexual orientation as well. Thus,
Waaldijk and Bonini-Baraldi suggest that the conaapsexual orientation applied by

the Employment Equality Directive also entails thkeming out” at work. Therefore,

143 Waaldijk & Bonini-Baraldi, 2006, p. 39.
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discrimination because of a public declaration pé&’s sexual orientation at work is
prohibited through the Directiv&. This would also entail a declaration of one’s

heterosexuality.

The similarities between religion and sexual oagéinh are especially salient for our
analysis of how credibility assessment is carrigtlio asylum claims related to sexual
orientation. Both grounds are invisible, but natate. Even though we hold that it is
true that both elements of human personality emtailblic and a private sphere or a
notion of “subjectivity” and one of “behaviour”, waust also acknowledge that the
subjective notion of sexual orientation, thus a&sYlogyakarta Principles have put it, the
capacity to enter into sexual or emotional relafops, hence the “orientedness”, is
extremely complex and can maybe not even be prppertoherently expressed by the
subject self. Religion on the other hand can bgestiio a proper assessment by
questioning about knowledge, because it usuallwsifiom a specific cultural set of

behaviour and thinking patterns that is absenthia tase of homosexual asylum

applicants.

Art. 4 (2) of the Directive stipulates an exception churches and other ethos-based
organisations regarding their employment practiCdss provision was adopted in
order to reconcile the principles of equality amh+iscrimination with the freedom of
thought, conscience and religion. The exception enakk possible for the above-
mentioned organisations to discriminate on the mggoaf religion when hiring their
employees. However and even though it has beemteipreted by the public opinion
in a lot of cases, it does not allow for discrimioa on the ground of sexual
orientatio*>. As the European Commission has pointed out inrépert on sexual
orientation discrimination from 201%, even the Supreme Court of Hungary and the
Polish Minister for Equality (in a publicised teison programme in 2010!) have

misinterpreted the provision in this way.

144 Waaldijk & Bonini-Baraldi, 2006, p. 40.
15 European Commission, 2015, p. 39.
136 |pidem, p. 66.
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According to the Employment Equality Directive, @isged sexual orientation is also
covered by the protection against sexual oriemadigcrimination: Thus, a person that
is being discriminated against does not actuallyehto “have” the assumed sexual

orientation — it is enough that he or she is pesmbas gay, lesbian or'bi.

In the future, it will be desirable to extend thetection against sexual orientation
discrimination to other fields than employment adupation. Such a proposal for a
new equality directive has already been pendingdone time. It would cover the same
scope as the Racial Equality Directiffe

3.2.4 Case Law of the CJEU
The case law of the Court of Justice of the Eurnpggaion (CJEU) concerning sexual

orientation is by far not as rich as the jurispnmke of the ECtHR. All cases that have
been adjudicated in Luxembourg have concernednpirediry rulings as set out in Art.
267 TFEU. This means that a national court has doed a question on the
interpretation of a provision of primary or secoryddnion law to the CJEU. So far,
three judgements concerning sexual orientation h#&een delivered on the
interpretation of the Employment Equality Directi(Maruko, Romer, Hay one on the
Equal Treatment DirectiveGrant), one case has concerned homophobic hate speech
(ACCEPT), two were asylum procedures relating to homosityu, Y, ZandA, B, Q

and one very recent judgement was given on theibgrof homosexuals from blood

donation [Lége).

Generally, the CJEU has in the past decades asstimecble of very proactively
interpreting European Union law. This “juridicaltiesm” has led to a certain degree of
“constitutionalisation” of primary Union law (the rdaties and the Charter of
Fundamental Rights) and in a certain regard, Luxandphas even seized the role of a
European supreme cotfit De Waele and van der Vleuten have analysed jihiilical
activism” in the field of sexual orientation andvkareached the conclusion, that the

CJEU is putting citizen’s interests over the naglomterests of the Member States,

147 Ibidem, p. 35.
198 European Commission, 2015, p. 83.
199 De Waele & van der Vleuten, 2011, p. 641.
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which is precisely what a European supreme couhtuonan rights tribunal would do.
Even though the EU’s competence on LGBTI issuegery limited, Luxemburg has
slid into place as “an autonomous norm-sett@rOther authors have argued contrarily
that the CJEU'’s jurisprudence is not very progressn the field of sexual orientation,
especially because the Court has failed to expa@dreaning of “sex discrimination”
to entailing sexual orientation discrimination likéher ford®. In any case, the CJEU
has awarded great importance to cases relatedxt@lserientation, which has been

shown by the large number of judges that sit is¢heases?

The first case concerning the application of thepltyment Equality Directive was the
case ofMaruko v. Versorgungsanstalt der deutschen Biitewhich was adjudicated
in 2007. The question raised by the German tribwze whether differential treatment
of unmarried same-sex couples and married oppsskecouples was amounting to
discrimination if the rights in question were tigdthe status of being “married”. In the
present case, this concerned benefits from a perssloeme that the civil partner of a
deceased employee was denied, while German doniastidid not allow same-sex
couples to marry. The CJEU ruled that nationaldiegprs were autonomous to create
rules on marriage, but only within the framework BU legislation, i.e. not
contradicting anti-discrimination law in the fietd employment and occupatif The
Court found that the pension scheme was directbgrofninatory on the ground of
sexual orientation. Even though the benefits wiexgk tb the status of being married and
not to the prohibited ground of the affected peistsexual orientation”, the Court held
that the provisions were not apparently “neutradtdéuse German law did not provide
for the possibility for same-sex couples to maifigerefore, the Court relied on direct

discrimination rather than resorting to indirecatimination.

150 |pidem.

151 Kochenov, 2007, p. 472.

152 De Waele & van der Vleuten, 2011, p. 655.

153 CJEU,Maruko v. Versorgungsanstalt der deutschen Biihcase C-267/06, Grand Chamber, 1 April
2008.
http://curia.europa.eu/juris/document/documentgsfiz&docid=70854&pagelndex=0&doclang=en&mo
de=reqé&dir=&occ=first&part=1&cid=339768

154 European Commission, 2015, p. 45.
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Another case from GermanRg@mer v. Freie und Hansestadt HambidPgwas decided

in 2008. The facts of the case were similamMaruko and thus the judgment was based
largely on the reasoning in this case. Most implya Luxembourg promulgated in
this judgement that the protection of “marriage #gmafamily” could not be invoked as

a justification for the discrimination of homosekugauples. As an argumentative basis,
the CJEU draws on the Charter of Fundamental Rigitigch protects the diversity of
sexual orientations alongside the family. Hence, jthiisprudence of the CJEU differs
from the Strasbourg case law: Karner v. Austria the ECtHR had struck down a
national provision based on the justification obtecting the traditional family due to
reasons proportionality. In tHRomercase, the CJEU has confirmed that under EU law,

such a justification would not be possible under @ncumstances®.

In the ACCEPT® case the CJEU had found a niche to rule on hatechpbecause an
employer had not distanced himself from a homophdtatement relating to the
recruitment procedures: Here a manager of a fdathdd had said that he rather would
close the club than hire a gay plalyér

All of the above-mentioned cases rely on a conoégtomosexuality as an identity
rather than a mere behaviour. Very recently, thElWChas delivered a judgement that
clearly draws on conceptualising homosexuality asbehaviour”, which will be
discussed in the following section. A judgement thauld draw on the definition of the
Yogyakarta Principles as seeing sexual orientasigsra capacity has so far not been
delivered.

3.2.5 The Léger Case
A very recent judgement from 29 April 2015 has @ned discrimination of

homosexual men in the access to donating blootieéncase of.éger v. Ministre des

155 CJEU,ROmer v. Freie und Hansestadt Hamburgse C-147/08, Grand Chamber, 10 May 2011.
http://curia.europa.eu/juris/document/document tgsitPdoclang=EN&text=&pagelndex=0&part=1&mo
de=Ist&docid=80921&occ=first&dir=&cid=169916

1% European Commission, 2015, p. 15.

157 CJEU,Asocigia Accept v. Consiliul N@onal pentru Combaterea Discrimirii, case C-81/12, Third
Chamber, 25 April 2013.
http://curia.europa.eu/juris/document/document¢sfiz&docid=136785&pagelndex=0&doclang=en&m
ode=Ist&dir=&occ=first&part=1&cid=204985

158 European Commission, 2015, p. 51.
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Affaires sociales, de la Santé et des Droits dearfes®®. The judgement has not yet
received any resonance in the literature, whiclwhy it will be given special attention

in this paper.

Mr. Léger's blood donation had been refused in &eahecause he had had sexual
relations with another man. The Council and thdidaent had passed a Directive on
assuring the safety of blood donations, which dt#tat it was possible to permanently
exclude people from donating blood, whose “sexeghldviour puts them at high risk to
acquire severe infectious diseases transmitted@ydb (Point 2.1 of Annex Il of
Directive). The French domestic law referred to rheming had sexual relations with

another man as a group that was at this high 83 égerCase).

In the national proceedings, the French Court atid ask for a preliminary ruling of
the CJEU according to Art. 267 TFEU of a questinat tan be summed up as follows:
Does the fact that a man has had sex with anotheraanstitute sexual behaviour that
puts him at such a risk mentioned in Annex Il lo¢ Blood Donation Directive that a
permanent deferral is justified or does the riskehto be assessed on an individual
basis? In short, this means if a blanket ban fon er®gaging in homosexual activities

can be justified.

In order to assess the case, the Court took thafepsituation of France into account,
where 48% of new infections with HIV between 2008 2008 had concerned men
who had sex with men (MSM). Since France was impleing an EU directive with
the regulation on blood donations, the Charter widamental Rights was applicable
and the question had to be assessed in the ligtteofon-discrimination provision of
Art. 21 (2) CFR.

In this regard, it must be noted that under Art.dd2he CFR, discrimination can be
justified under certain circumstances. First of thie exceptional discrimination must be

provided for by law, which was the case becauserdgalation that excluded MSM

1% CJEU,Léger v. Ministre des Affaires sociales, de la 8attdes Droits des femmE&gse C-528-13,
Fourth Chamber, 29 April 2015.
http://curia.europa.eu/juris/document/document¢sfiz&docid=164021&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=204985
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from donating blood was stipulated in a French e@é}. In a second step, we have to
assess if the discriminatory measure is proportgrtaus if the exception pursues one
of the legitimate aims provided for by the Chariteran appropriate, necessary and
proportionate manner. Clearly, the provision aimgnotect public health, which is one
of the legitimate aims set out in the CFR. The meas also appropriate, which means
that it is suitable to achieve the legitimate aihpmtecting public health. The critical
point is whether the measure is necessary, i.thelfe are no less onerous means to
achieve the legitimate aim. This is where the Cbad held that the provision is most
likely infringing the human right of homosexualstrio be discriminated against. The
EU Directive sets out that every blood donation teabe tested on HIV in any case.
The problem that the French national authoritiesehmade out is that recent infections
cannot be detected and are therefore a risk fotiqpuiealth (§ 62Léger Case).
Nevertheless, the CJEU has held that interviewgoarad questionnaire on the actual
sexual behaviour of the donor are less onerous srikan excluding the whole group of
MSM (§ 66).

The press release to the judgement states thatriti@ple of proportionality regarding
discrimination against people on the ground ofrtlseixual orientation might not be
respected. In fact, the question has not been aadwa all by the judgment of the
CJEU, since the Court merely reiterates establighediples of EU fundamental rights
law and leaves the assessment entirely to therirgfecourt. Unfortunately, this
judgement is truly a missed opportunity to speakag@inst the discrimination of

homosexuals in this field.

The methods of assessing who should qualify forating blood should rather focus on
the actually risky sexual behaviour rather thanleing a whole group of people
because of their sexual orientation. The conceptahosexuality applied in this
judgement is officially “MSM”, thus a concept foéng on the sexual behaviour. The
French decree excludes “men who have had sex wetii' sind therefore also excludes

homosexuals who have lived in a monogamous relgitiprfor years and are at no risk

180 Here we have to note that the law does not habe @ “law” in the terminology of the domestic legal
order, but can be any official act that has genavamative effect.
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of getting infected with HIV. Hence, even thougle irgumentation pretends to be tied
to the supposedly neutral criterion of “sexual betar” it actually feeds into the

construction of a group of “homosexuals” that &lhie the characteristic of being a risk

to public health.

58



Raphael Ruppacher

3.3 Concepts of Sexual Orientation in Asylum Law
Generally speaking, the concept of sexual oriemmatimployed by asylum and refugee

law definitely builds on the legal developmentsother fields. Especially concerning
the early trends of LGBTI advocacy and the resporisat law has given to them, we
can see that the elements of “immutability” andéfaare also present in discussions on
the recognition of L, G and B asylum claims. Howe\tke specificities of asylum law
and the regime of international protection have enddhecessary to apply a special
understanding of sexual orientation. In this sextiwe will try to delineate this concept
drawing on the legal analyses of the first chapfethis paper and will disentangle its
relationship to the concept of sexual orientatippli@d in European anti-discrimination
law. Subsequently, we will try to identify gapsthe protection of L, G and B asylum

applicants due to the underlying concept of semuahtation.

Most fundamentally, the concept of sexual orientagemployed by asylum law relies

strongly on the subsumption of homosexuality urttierground of “membership of a

particular social group” as set out in 1A (2) RefagConvention. The fact that the
Refugee Convention was drafted in 1951 and has smee not changed, has made it
necessary for courts and international organizattoninterpret it progressively. Since

the Convention was drafted at a time when it waarcivhich people should be granted
international protection, this aging system hatbécadapted to the evolving challenges
of flight and migration in an increasingly globatig world.

As delineated above in Chapter 1, cases of appéidacing persecution due to their
sexual orientation are usually subsumed under ttoeing of “membership of a
particular social group” and not under other prtgdcgrounds such as “political
opinion” or “religion”, even though they have bekrought into pla}f®. This not so
axiomatic subsumption suggests that “sexual oriimta is something factual and
stable and has led to an “essentialisation” ofcthecept®2

161 Crawley, 2001, p.171.
162 By essentialising of identities we mean that charéstics like origin, language, sexuality etc. are
understood in absolute terms and as leading tainékinds of behaviour.
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As we have seen in our first chapter, landmark gmagnts like the one @anada (AG)

v. Ward have helped with the construction of homosexua#gysomething innate and
unchangeable, which therefore should enjoy intewnat protection. This
argumentation can be seen as parallel to the esmlgncipatory claims of LGBTI
activists that attacked the criminalisation of camsual homosexual acts between adults.
The pressure of construing homosexuality as a ™fate order to push for the
recognition of international protection has impetieglintegration of more fluid or open

concepts of sexual orientation as promulgated bysttial sciences.

Analysing the ground of “membership of a particidacial group”, we have seen that it
is made up of a conjunction of internal charactessand external perceptions.
Especially the United Nations High Commissioner Refugees (UNHCR) has been
very active in promoting an interpretation of th@cept that also entails the perception
of the group as being “different”. As seen aboveChapter 1, the UNHCR SOGI

Guidelines refer to the social perception appraawth thereby contest the criticism that
applicants basing their claim on the ground of aexuientation would fail the social

perception test, because they are usually invisiile do not associate in countries
where they are persecuted. Therefore, homosexuelsc@nstrued as the other in

opposition to homosexuals, as we have also seEGIHR case law.

Concerning the binary identity and behaviour, derteegal instruments like the
UNHCR Guidelines have based their definition of us@xorientation on the one
employed by the Yogyakarta Principles. This defomit circumscribes “sexual
orientation” as a “capacity” for “attraction” andelations®®®. Thus, we have to
understand sexual orientation as an identity abdhaviour, or as Matthew Waites has

put it as “subjectivity + behaviout®,

Generally speaking, the construction of the homosakas the “deviant” other and the
essentialisation of homosexuality in ECtHR case ilwalso true for the asylum cases
that have been adjudicated by the Strasbourg Chlesever, the application of the

183 Yogyakarta Principles, Footnote 1.
164 Waites, 2009, p. 144.
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discretion criterion in the expulsion caseME. v. Swedesuggests an interpretation of

homosexuality that places the emphasis on behaxadier than identity.

Also EU law strongly draws on the ground of “mengb@p of a particular social
group”: The Qualification Directive explicitly meons people persecuted due to their
sexual orientation as being eligible for being paitsuch a group and speaks of
“unchangeable characteristics” or characteristszsfindamental that they ought not to
be changed®. In addition, the perception as being “differems” also part of the
definition of EU law, which will be important forup later analysis of how to properly
assess the credibility of LGBTI asylum seekers. sTHiwomosexuality is also in EU

asylum law construed as an identity rather thaarabiour.

One landmark judgement that has been very inflabimi the discussion around the
concept of sexual orientation in asylum law is ¥eedict of the UK Supreme Court in

the cases oflJ (Iran) and HT (CameroonHathaway and Pobjé3f, even though they

welcome the progressive judgement that has beespewksable for overcoming the
judiciary practice of applying the “discretion regument”, argue that the reasoning of
the Court is wrong and makes “bad law”.

They criticise that the UK Supreme Court haddihand HTsubsumed a big range of
forms of behaviour under “sexual orientation” tltt not necessarily fall under the
protection of the Geneva Conventibh In addition, Hathaway and Pobjoy argue that
“it is not the case that refugee status is owedneter serious harm is threatened by
reason only of an applicant having engaged in sactevity that is vaguely or
stereotypically associated with homosexualt§”

Even though the Court may not have consistentlfiegphpefugee law in this case, as
Hathaway and Pobjoy have shown, because the neequsrement is applied too

broadly to actions that could be avoided withougrigicant human rights cost?®, the

165 See Par. 46 X,Y,Z Case.

186 Hathaway & Pobjoy, 2012.

167 Hathaway & Pobjoy, 2012, p. 384.
168 |pidem, p. 388.

169 |pidem, p. 335.
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underlying concept of “sexual orientation” has ® te-interpreted in order to grant

protection on every level.

Similarly, Nora Markard has argued in her brilliaqieer reading of LGBTI asylum
cases that homosexual behaviour is construed asexpeession of an inherent
homosexual identity®. Markard has analysed this conundrum ingeniousig a
postulated that homosexuals and especially homaseasylum applicants have to
become part of the “other” in order to be “equal”.

In the same way that Paul Johnson has identifiecctimstruction of homosexuality as
an “inescapable fate” in the jurisprudence of tli&HR, legal theorists have made out
the same in asylum cases relating to sexual otientpersecution. In the landmark
judgement oHJ and HTthe UK Supreme Court has noted that homosexudicapps
have the right to live their lives in “the way thatnatural to thent™. Generally, the
judgement has been delivered in a rather eccemtrycand has even made reference to

male homosexuals drinking “exotic cocktails” andngpto “Kylie Minogue concerts”.

Markard has argued that this fate/nature argunseessential for the recognition of gay
asylum cases, because their “fatal inclinatioféchicksalshafte Neigund™ to
homosexual behaviour and thus the “inescapabibfyfjetting involved in homosexual
acts makes them more worthy of international ptedac As with the early gay activism
that opposed itself to discriminatory “sodomy lawsdmosexuality is conceptualised as

“natural” rather than a choice.

Thus, in order to be granted asylum, L, G and Biegpts must either constitute their
identity as “being” homosexual respectively bisdxaramust show that they are part of
a “Schicksalsgemeinschafthus a community that shares the same!ftdhis is

parallel to the analysis of ECHR case law that ®Blaswn us that the Strasbourg

jurisprudence employs a concept of sexual oriesriathat draws on the elements of

170 Markard, 2013, p. 76.
171 Hathaway & Pobjoy, 2012, p. 328.
172 Markard, 2013, p. 77.
173 Markard, 2013, p. 77.
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innate identity traits and fate. In any case, sackubsumption under the ground of

“membership to a particular social group” risksezgmlisation.

In addition, it is important to note that the preetof credibility assessment and basing
decisions on certain stereotypes of homosexual éd@mur’ suggests that the
underlying concept of sexual orientation is onea ¢fifestyle” rather than a capacity to
have sexual or emotional relationships with somgbddArguing with the notion of
capacity that is suggested by the Yogyakarta Riesiwill be very helpful for our
purposes, not only because applying a common huights language makes sense in
the light of creating synergies between advocamus or talking with a common
voice. It is also crucial, because it avoids cansg sexual orientation as an identity. In
this thesis, we want to put forward the thought g8exual orientation is not an identity
per se, but an element of human personality thatlead to the construction of an
identity. Like skin colour does not automaticallgatl to a certain behaviour or
mannerism, socialisation and the incorporation @esrain “habitus?’® can lead to a
common pattern of behaviour, mannerisms or knovdethtpwever, these patterns are
also very much subject to the cultural and sociahtext and develop through
“association”, thus spending of time and recipracfiience, between people that share
a common feature, such as their alternative seotigtation. This is important to note,
because such association can also be rather rarfdeentake into consideration the
association of the LGBTI movement that assemblegplpehat are characterised mainly
by their “deviance” from heteronormativity. For thmurposes of our thesis, it is
important to note that such an association will abways happen in a context of
suppression. Or it may happen in a very differeay whan it happens in the European
Union. Thus, a “gay”, “lesbian” or “bi” identity Winot always develop, because sexual
orientation does not always lead to that. Thus)danig into play the notion of capacity
is much more neutral than construing sexual ortemtaas an identity. To extend the
level of protection also to the public manifestatimf a sexual orientation (or actually,
the common identity resulting from association widgople with a similar orientation),

it can still be argued that this protected underfteedom of expression.

174 See Gyulai, 2015, p. 67.
175 Bourdieu, 1997.
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In conclusion, the concept of sexual orientatioasglum law does not differ a lot from
the concept employed in European anti-discrimimakéov. Especially the jurisprudence
of the ECtHR that has essentialised homosexuaity fate or an identity is very similar
from how courts have reasoned about sexual orientah relation to international
protection. In this paper, we try to argue thatlgpg a view of sexual orientation as a
fluid and relational social construct is preferatdehinking of it as a fixed category, an
identity or a “fate”. This is not only due to thact that such a discourse helps to
construct homosexuals as the “deviant other” inoggmn to heterosexuals and
therefore has an influence on the public discouss® perception of non-
heteronormative forms of living. Such a construttaso leads to gaps in the protection
of asylum applicants that are persecuted exactlyalme they do not fit into a
“heteronormative matrix” and do not meet expectetiof conformity that are construed
around that matrix. In the next section, we wikrtfore identify the gaps of protection
that result from the exclusionary concept of homaséty that we have delineated

above in order to build our argument for a reforfimedugee law.

3.3.1 Resulting Gaps in the Protection - Credibility Assessment in LGBTI Asylum
Claims
Fights for recognition of a certain status likerfgegranted international protection due

to the persecution of a hitherto not recogniseduiggoof asylum such as sexual
orientation, always have to oscillate between emigireg the difference while being the
same. As Nora Markard has argued, homosexuals hadeo be constructed as the
“other” in order to be regarded as “equdt’ This results in the essentialisation and
homogenisation of a social group, whose memberdaitge regarded as the “equal
others”, while everybody who does not fit into tleestegorisation is left outside of the
scope of protection by being the “different othdri’this section, we will analyse gaps
of protection in refugee law that result from th@rtogenising categorisation of “being
homosexual’. We will thereby focus on the exclusignpractices that result from the
pressure of proving something that is not to be/gmo

176 Markard, 2013, p. 77.
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In general terms, the binary opposition of gendibhegus claims has moved to the fore
front in the dominant discourse on asyldmin her analysis of recent trends in refugee
law in Australia, Jenni Milbank has identified thedurts in jurisdictions that have
become more sensitive to the issue of LGBTI asytlams and have overcome the
exclusionary discretion jurisprudence, tend toatepich applications more and more
due to “credibility issues™®. She argues that L, G or B people are often coidobwith
expectations of conformity with a stereotypical Wées image of how a “true
homosexual” should act that they cannot fulfil. €equently, they are often asked
stereotypical questions about things that are ifiethitas being typically homosexual,
such as certain kinds of literature or music.

Credibility assessments are always a difficult leémctual and political decision and
are often at the heart of an asylum procetldré&or asylum claims based on sexual
orientation, the credibility of the actual “groupembership” is crucial, as a disbelief of

being “truly gay” will immediately lead to the rejgon of an applicatioi.

In addition, the landmark judgement bfJ (Iran) and HT (Cameroondf the UK
Supreme Court has shown in a very eccentric way bho@& and B asylum seekers are
supposed to be open about their sexuality and olointarily conceal it in order to be

granted asyludf™.

Similarly, the comprehensive study “Fleeing Homdpht'®? that was published in
2011 and covers the EU’'s Member States’ jurispradem the issue of LGBTI asylum
claims has identified significant malpractice ire theld of credibility assessment, that
ranges from “phallometric examinations” and measuyriapplicant’'s reaction to

pornographic material to questioning people aboygital homosexual literature”.

In summary, the report has identified the followimgblems arising from assessing a

person’s sexual orientation: In 8 countries of tBeropean Union, medical or

177 McGhee, 2001, p. 21.

178 Millbank, 2009, p. 399.

175 Millbank, 2009 (a), p. 2.

180 |pidem, p. 4.

181 See Lewis, 2014, p. 961.
182 Jansen & Spijkerboer 2011
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psychological assessments were carried out in dodétentify if a person was truly
gay, lesbian or bi. This is not in line with theolgal trend of de-pathologising
homosexuality, can violate the applicants’ privafghere and even entail issues of
giving consent to medical examinations, becausg #re under pressure of proving

something that is not to be prové&h

In addition, the study has shown how applying goastg methods is crucial to the

quality of the asylum procedufé In the case of sexually explicit questions, it is
obvious that such intrusion can cause anxiety énapplicants that can lead to evasive
or even no answers. Furthermore, questions carrellson stereotypes and it is exactly
in this field, that asylum procedures have to bae&red” or at least become more
sensitive to the huge variety of experiences tlaat constitute having an alternative

sexual orientation.

Under assumed knowledge or behaviour, the studymsuimes court practices like
expecting an applicant basing his or her claimexual orientation that he or she must
be familiar with local gay scenes, cannot be argaoe in a heterosexual marriage or
having a sound knowledge of the criminal sanctitorshomosexual conduct in the
country of origif®® In conclusion, the stereotypical assumptions tbsexual
orientation that have been identified in asylumcpures by the study, can be clustered
around the following three main categories: (1) beexuals lack the “real thing” and
thus homosexual men for example do not want toeserthe army, (2) homosexuals
constitute a homogeneous social group and sharenoannterests, views and tastes
and (3) all homosexuals undergo a phase of “comutty where they “find out” about
their “stable” sexual orientatié$f. Similarly, Jenni Millbank has shown in 2009 how
truthfulness of queer asylum claims is often tiedtcertain way of demeanour, which
is, especially in the asylum context of cross-aaltencounter, a very unreliable way of

assessing the credibility of accoufits In addition, since homosexuality is construed as

18 Jansen & Spijkerboer 2011, p. 49.
184 |bidem, p. 54.

185 Jansen & Spijkerboer, 2011, p. 61.
186 Jansen & Spijkerboer, 2011, p. 62.
187 Millbank, 2009 (a), p. 7.
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being stable over time, applicants that have beea heterosexual relationship, are
married or have children, have been reported tdobad incredible simply on these
grounds® In the same way, decision-makers often rest tiegisoning on assumptions
about certain knowledge that homosexuals shouldehauch as stereotypical
homosexual literature, night clubs or certain LGBIGOs,

The conclusion of the study is that establishiregdbxual orientation of a person should
be a matter of self-identification as also set imuthe Yogyakarta Principlé®. In
addition, LGBTI sensitive trainings should be laed in order to make decision
makers aware about the detrimental effects of apglgtereotypical assumptions about
LGBTI people®

In her presentation on credibility issues in LGBAdylum claims, Jansen has also
identified an extremely high risk of refoulement,applicants are approached with
stereotypical assumptions on sexual orientafforBy stating that stereotypes are
inevitable if you try to assess a person’s sexuahtation, she inherently expresses the
same concern that we are putting forward in thigepaThinking of sexual orientation

as a fate / nature or fixed identity rather thaoeial construct will lead to exclusionary
practices because applicants will have to try tofwon with a stereotyped view of

homosexuality that (1) is culturally insensitiveda2) homogenises a group in a way

that does not conform with reality.

Looking at the very recent judgementAf B, C v. Staatssecretaris van Veiligheid en
Justitiethat we have analysed above in Chapter 1, we @da 8tat even though the
CJEU has spoken out against practices that claafinge the human rights of

applicants such as medical examinations or acgpexual video material of the

188 Millbank, 2009 (a), p. 15.

185 Millbank, 2009 (a), p. 19.

190 Art. 3 Yogyakarta Principles.

191 Jansen & Spijkerboer, 2011, p. 79.

192 Jansen, Sabin€redibility, or how to assess the sexual orientatd an asylum seekeéPresentation

at EDAL Conference 2014: Reflections on the Curfgmplication of the EU Asylum Acquis Workshop
Sexual Orientation, Gender Identity and Human DigrAccessible online:
http://www.asylumlawdatabase.eu/sites/www.asylurdiaabase.eu/files/aldfiles/Credibility%200f%20s
exual%20orientation,%20%20presentation%20Sabine&t®@h%20at%20EDAL%20conference%20Ja

Nn%202014.pdfP. 4.
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claimants, the case is a missed opportunity if aresiler the gaps of protection that we
have made out above. The CJEU has clearly stat@5p of the judgement that an
applicant’s sexual orientation may be subject t@assessment by the national court just

as any other ground for asylum.

This leads to the conclusion that the “true” sexau&ntation of the applicant forms a
part of the material facts of the case that shbelghoroven. In summary, the judgement
in ABC does away with three main problems: It sets odeardNO to sexually explicit
questioning, forbids accepting pornographic vide@lwoto material, stipulates that the
fact that a person has only disclosed his or hevuaeorientation later in the asylum
procedure cannot solely lead to a rejection anegtgpical reasoning can also not only
be a ground for not granting asylum.

Gyulai Gabor, an asylum expert from Hungary who pagicipated in the study of
“Fleeing Homophobia”, has argued in an interviemawcted for the purposes of this
thesis, thaRBC is not a totally new development. It must be ndiedever, that even
though it might seem obvious that intrusive questig and medical tests violate human
rights standards, such practices have continuobsegn happening across Eastern
Europe. Even thougABC has shortcomings, it offers practitioners the iy to
litigate cases that clearly go against the judgetiéen

One major gap that still prevails after the judgetria the case oRABC is the use of

stereotypical assumptions in asylum cases thaterétasexual orientation. As Jenni
Milbank has pointed out in 2009 in her comprehemsitudy on credibility assessments
in LGB asylum claims, a large amount of cases wlag@icants are found not to be
credible with regard to their sexual orientationergv rejected out of reasons of
plausibility that rested on the demeanour, knowdedgother stereotypical assumptions
concerning homosexuafé. Sabine Jansen has drawn attention to the fattethen

though basing decisions on stereotypical assunmgptiabhout a person’s sexual

orientation runs contrary to the standards formapairtial and objective assessment as

193 Interview via Skype with Gabor Gyulai, Refugee Remgme Director, Hungarian Helsinki
Committee, Budapest, 25 June 2015.
19 Millbank, 2009 (a), p. 32.
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laid out in Art. 8 (2) Asylum Procedures Directigéthe European, the assessment of
credibility as it is dealt with in most Europeanmieer states is based on “stereotypes
and subjective notion$®. Taking this assessment into consideration, thEUXJ
rhetoric on “useful stereotypes” seems particulastgiking. In addition, the Court
having failed to give guidance on how to assesscthdibility in such asylum claims
without basing the decision on stereotyped notrenslers the judgement truly a missed

opportunity.

Clearly, the wording of the judgement does notditigprohibit the use of stereotypes in
these asylum claims. However, the Hungarian Hels@démmittee has published a
manual on credibility assessment in these asyluses;ain which the judgement is
interpreted in the way that it offers a clear NGstereotype'$®. Confronted with this in
an interview, the editor of the manual stated tieis aware that this is controversial.
However, after discussing with the author of thaptbr on SOGI cases, they decided to
interpret the judgement in light of the UNHCR SQG&lidelines and thus in a way that

stereotypes are not allowé&d

Another gap that has been identified by Gyulahss fact that the CJEU does not make
it clear, what is to be understood by “medical itegt Regarding the practice of
subjecting applicants basing their asylum claimserual orientation to psychological
assessments in Hungary, it is not cleakBfC prohibits that or not, since the judgement
merely speaks of “medical test® The history of LGBTI asylum claims in Europe and
the developments that have lead up to the judgerseggest that the court only
envisaged phallometry or similar practices. ThugnNer States are left with the
discretion whether to allow psychological assessmennot. It must be noted that such
psychological assessments are unscientific andotdead to a proper conclusion over
the sexual orientation of an applicafithis is not phallometry, | mean, this is not an
inhumane or degrading treatment, but is just sdially totally wrong. We have some

of these expert opinions, which have nothing towdt what science thinks about

1% Jansen, 2014, p. 24.

1% Gyulai et al., 2015, p. 71.

197 Interview with Gabor Gyulai, 25 June 2015.
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sexual orientation, at least in the Western worldf”As we will see in the next
chapters, social science argues that sexual otiemts too complex to be understood
by somebody else than the subject?$&liHowever, Gyulai has also pointed out that
these assessments usually lead to a positive oatéonthe asylum applicant, which
means that NGOs often do not have the possibdititigate this issu&*.

S. Chelvan, a leading UK barrister in asylum lawas Ipointed out that the CJEU has
also missed the opportunity to actually give guc#daan how to assess the credibility of
an applicant in cases relating to sexual orieméftfo The judgement limits itself to
putting legal barriers on clearly violating praes¢ but at the same time reaffirms the
conceptual fallacy of assessing a person’s sexughtation. Considering the fact that
applying a concept of sexual orientation that seas a fate or a stable identity leads to
malpractice in the field of credibility assessment have to acknowledge that the
CJEU could have contributed to a paradigm shifthis regard. Rather than assessing
the true sexual orientation of a person, which widlver be possible, the CJEU should
have continued what it started with the jurisprumem XYZ In this case, the CJEU
reaffirmed that homosexuals can constitute a “palidr social group” as set out in Art.
1A (2) Refugee Convention, because they are pexddiv be “different”. Thus, IABC,
the CJEU could have guided governments to focuthisrexperience of difference and
stigma rather than suggesting to prove the acaxala orientation of the applicant.

As Nora Markard has argued, the construction ofoendsexual collective with a
common fate and a common identity can thus reaudt icollectivity trap®°3. The re-
conceptualisation of this underlying construct eX@al orientation seems to be the only
way out of this dilemma. As we have seen, the $gc@up category and jurisprudence
referring to homosexuality as a “fate” or a “stalidientity” lie at the heart of the
problems of credibility assessment. Applicants raquired to prove what is not to be

proven. Thisprobatio diabolicahas not only lead to human rights violations agains

199 |bidem.

200 See Chelvan 2014.
201 |hidem.

202 Chelvan, 2014.

203 Markard, 2013, p. 81.
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LGB applicants in the past few years, but is alkely to further infringe the rights of
lesbian, gay and bi applicants. Breaking up thidec of exclusion will only be able by
critically re-visiting the legal concepts applidd. the next section, we will see how
applying a post-categorical approach to asylumdaa sexual orientation legislation in

general and to asylum procedures can help us achibetter level of protection.
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4 Alternatives to the Probatio Diabolica

4.1 A Post-Categorical Approach to Asylum Law
As we have delineated in the previous chaptersctmstruction of sexual orientation

that underlies refugee law (respectively anti-dmsgration law) results in gaps of

protection for asylum seekers that base their dasm persecution due to their sexual
orientation. This stems mainly from the fact thakugal orientation is construed as
something innate, unchangeable, as a fixed idenitign inescapable fate. The dilemma
that this groupism imposes on homosexual applichats resulted in practices that
strive to “prove” the sexual orientation of a perdghat are clearly violating human

rights. The issue at stake is thus that people @auvey to fit into a category that is

constructed as fixed and homogeneous, whereasitalsm be regarded as a social
construct that is fluid, situational and relatianBhe most important approach in social
and legal sciences that has put forward such aerstahding of sexual orientation is
gueer theory. Consequently, we will analyse howequegal theory has reacted to the
integration of sexual orientation in the globalcdisrse on human rights and how this

critique can help us to re-conceptualise asylum law

As we have seen in the previous chapters of tiEsishwhen law is regulating matters
of sexual orientation, it draws on a certain sepre-defined social assumptions about
homosexuality or bisexuality. Sexual orientationn®stly construed as something
innate and as an inescapable “fate” likeDndgeon v. The Ukind homosexuality is
brought into a binary opposition to the “normaltém®sexual way of loving and living.
Even though emancipatory movements and legal dpwetats recognising sexuality
rights have a truly noble intention and are seekimgrotect the human dignity of
people that do not fit into the heteronormativenfeavork, they run the risk of

essentialising categories and construing new famhexclusions.

Not only the gay rights movement has faced suchilemda: Also emancipatory
feminist movements that try to ensure the legal astdal equality between the genders
have run the risk of essentialising the categoonés‘men” and “women”. The
recognition of “women’s rights” as “human rightsas had to face the critique that

establishing such a legal regime might help to eahibetter protection for a group of

72



Raphael Ruppacher

people that has traditionally been under-priviledaat at the same time reinforces the

supposedly “natural” binary of the two gendéts

In this chapter, we will see how the discussioruadbthe recognition of sexuality rights
has evolved from the claim to respect for homoskximaan approach that tries to wipe
out categories in order to achieve full equalitye Will try to analyse criticism that the
gay rights movement has been confronted with afidawk into the relationship of this
critical “queer theory” and international humanhtigilaw. In a second step, we will try
to apply this criticism to the current regime obaction under refugee law and will
analyse if such a critique can be an added valtieetdiscussion around the recognition

of asylum claims for people that are being perstidr their sexual orientation.

4.1.1 Queer Theory and the Global Human Rights Discourse
Early movements of emancipation in the field of LI3Bights were focused on the

liberalisation of legislations that criminalised ne@nsual homosexual acts between
adults. Consequently, legal developments were relpg first to this claim and later
moved to the recognition of equal rights in thédfief family law. As Wintemut&® has
put it, the case law moved from the recognitiori's#x rights” to the recognition of
“love rights”, which has also been identified iretlurisprudence of the ECtHR by Paul
JohnsoA™. In terms of LGBTI advocacy, pride movements hatrengly focused on
the recognition of the identity of being homosexaadl tried to reinterpret the notions

of “gay” respectively “lesbian” or “bi”.

Similarly to the female emancipation movement, tlebate focused strongly on the
recognition of rights for homosexuals as “humarhtsy As an example, the leading
human rights NGO Amnesty International launchedamgaign in 1998 entitled “gay
rights are human right&”. At the level of the United Nations, LGBTI rightsive long

not been on the agenda due to political resistdnm® several countries. Thus,
sexuality is absent from most human rights documenhe Charter of Fundamental

Rights has been the first document to include deswientation explicitly in the scope
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of protection. Older documents like for example W@versal Declaration of Human
Rights (UDHR) are based totally on a heteronorneationception of the world and are
subject to predefined assumptions about gender sexuality that privilege

heterosexualif§f®,

Only recently and due to feminist and LGBTI advggdtave “sexual rights” started to
be recognised. The landmark judgemenTobnen v. Australiaf the United Nations
Human Rights Committee (UNHRC) that declared thieicalisation of same-sex
consensual acts as contrary to the discriminatiamse of the International Covenant on
Civil and Political Rights (ICCPR) was delivered1@94. Especially since 2006, after
the International Conference on LGBT Human RightMontreal and the launch of the
Yogyakarta Principles at the newly created Humagh®i Council, the discussion on
LGBTI rights has been picking &f.

In 2008, a statement was read by Argentina on beifab6 states at the General
Assembly of the UN on the legal recognition of LABiGhts. However, this statement
was contested by 57 countries with the argumemtatiat the concepts of “sexual
orientation” and “gender identity” have no legalifalatiorf°,

4.1.2 Queering Law
What is crucial for our assessment is the politidslcourse employed by LGBTI

activists, because this discourse reflects itselftie legal conceptions of “sexual
orientation” and “gender identity”. As we have sespove in Chapter 2, the legal
concept of sexual orientation was strongly inflleshdy the peculiar situation that
LGBTI activists had to fight for de-criminalisatioof consensual homosexual
behaviour. This resulted in a concept of sexuaration that resorted to the notions of
“immutability” and the “fate” of being homosexualaking into consideration the

implications of a “queer theory” as proposed byiaoscientists since the 1990s, we

must acknowledge that fixed and essentialised gisca sexual orientation that have

208 \Waites, 2009, p. 140.
209 Waites 2009, p. 141.
210 Waites 2009, p. 142.
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been used for political mobilisation clash with laid and postmodern view of

identities.

Parallel to the endeavours pursued by LGBTI rigiutisvists, social science has picked
up the debate around the recognition of sexualgiits. However, especially queer
theory has not responded in a very positive watheolegal developments that have

coined the past two decades.

Starting in the early 1990s, social scientists likadith Butler and Eve Kosofsky
Sedgwick have promoted a post-categorical appraackexual orientation, thereby
stating that a binary construction of homosexuadityl heterosexuality reinforces the
privileged position of the latter and does not achi to break up the subjugating
hierarchies of heteronormativify. What queer theorists propose is adopting a view o
sexual orientation as a social construct rathen haranshistorical and transcultural
fact. Queering is inherently subversive and seekdismantle hierarchical structures

and traditional forms of oppression.

“Queering law” on the other hand is a term emploggdjueer legal theory and stands
for adopting a critical queer theory and puttingniio practice by applying it to law.

Morgan has summarized the corner stones of a degartheory as follows:

“Applied to questions of law, queer practice ergagixamining the assumptions about
identity and identities which are built into leggsystems. It involves questioning the
place of the subject / citizen in liberal demoaratieory and hence in the law. It means
rejecting some of the assumptions about identignuphich legal texts (institutional,

judicial and academic) are based!?

What is important to note in the relationship te thstory of the recognition of LGBTI
rights and queer theory is that queering law mbes®nd these struggles of equéfify
Queer legal theory does not aim at including “hoaxasls” in the existing framework,

but at breaking up hierarchies and challenging“titeemal”. It is essential to keep in

211 Fineman, 2009, p. 5.
212 Morgan, 2000, p. 217.
213 Otto, 2007, p. 120.
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mind the basic assumption of queer theory that toacting a gay-straight opposition
implicitly legitimises the privileged position of ekerosexuality. From a post-

structuralist perspective, binaries always heletostate and reinforce hierarchfés.

In relation to human rights law, queer theoristgehariticised that the recognition of
LGBTI rights in jurisprudence and the drafting obcdments like the Yogyakarta
Principles are an expression of the reproduction aofheteronormative matrix.
Heteronormativity refers to institutionalised hetxuality that is manifested in law,
organisations and politi€s. It is established though the binarisation of herand

heterosexuality. Queer theory, as noted abovegtisancerned with integrating LGBTI
rights into this logic, but with the way how hetseauality manages to remain in its
privileged position. It therefore often applies ascriptive, rather than a normative

approach.

Another attempt to “queer” international human tggfaw has been undertaken by
Wayne Morgan in 2000. He has analysed the legaldpments in Europe in the 1990s
and especially focused on the jurisprudence of65G&HR. Thereby, he identified that
the concepts of tolerance and privacy are oftend use a way that reinforces

heteronormativity?°

“The predominating notion oftolerance in the human rights field is a common
technology of liberalism, effective in maintainiag ‘otherizing’ and ‘subordinating
hierarchy at the same time as it grantsghts’ from its position of passionless

neutrality.”?t’

What Morgan wants to express in this statemenhas the notion of “toleranceper
definitionemfunctions on the premise that “others” are acceptéd a pre-existing

structure, in this case the “heteronormative matriXolerance thus implies

214 Pickel, 1997, p. 485.
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subordination according to this logic. In additidve argues that the privacy discourse

silences other forms of sexuality by making homasdiky invisible?8,

Speaking with Foucault, Morgan holds that law hae forms of exercising power:
juridical power, which imposes certain forms of &elour and disciplinary power,
which normalises, produces and colonises iderttflehis refers to the suppressive
power of discourses such as law, which help toodyce patterns of subordination and

reinforce hierarchies.

Matthew Waites has produced a brilliant queer aiglgf human rights law in 2009
entitled “Critique of ‘sexual orientation’” and ‘geéer identity’ in human rights
discourse: global queer politics beyond the Yogyak®rinciples”. In this article, he
argues that the concept of sexual “orientation” sigrprisingly widely used in
international legal documents, even though it h#sessed substantive critique from
social scienceéd’. He postulates that the discourse around LGBTitsigs human rights
tends to simplify sexual orientation to a homo- dmeterosexual binary, whereas
bisexuality is either left out or construed as mdtlcategory in between like in the
Yogyakarta Principleédl. Moreover, he criticises the Yogyakarta Principls
rendering the concept of “sexual orientation” taantiral and transhistoricaf.
Similarly, Aeyal Gross has argued that the “Yogy&k&rinciples offer freedom of, but
not freedom from, sexual orientation and gendentiti¢ 223 thus forcing people again

into pre-defined categories that claim to be urgakr

This reasoning accords perfectly with the excluaignproblems of the concept of
sexual orientation that is currently applied inlasylaw. People that face persecution
due to their sexual orientation are forced integaties upon arrival to a host country
respectively when basing their asylum application this ground. This leads to

problems in the assessment of the credibility efdpplicants as discussed above.

218 Morgan, 2000, p. 220.
219 Morgan, 2000, p. 212.
220 \Waites, 2009, p. 144.
221 |bidem, p. 151.

222 |pidem, p. 144.

23 Gross, 2013, p. 128.
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What Waites has also criticised is that internatlddGOs like the International Gay
and Lesbian Association (ILGA) are contributing ttte promotion of a “universal

language of identity politics” rather than resagtio less culturally specific concefts

Thus, Waites suggests to critically assess the eginof sexual orientation as such,
because it suggests stability and coher&icélowever, he has argued that as a
conceptual framework, “sexual orientation” is flebed enough to be open to

reinterpretation:

“[S]exual orientation is potentially a flexible engh concept to be redefined and
expanded in meaning, to be applicable to an indiaig subjectivity understood as

potentially changeable rather than as a continustage.”22°

What Waites suggests is not that the concept okuae orientation” should be
abandoned in human rights law, but that politicd kEgal practitioners should be made

aware of the negative implications and the exchasip potential that it entafi¥'.

Speaking with Stychin and Pickel, the legal regatatof identities always opens
discursive spaces for the re-negotiation of corg;ephich means that the norm-setting
in the sphere of sexual orientation has inadvdsteméated a struggle for identification
that will be open-ended‘Legal regulation frequently and inadvertently ctea
discursive spaces for the articulation of identég] through the agency of the excluded

‘other” 228,

Queer theory has often been criticised as beingiang merely theoretical and without
any practical implicatiorfé®. Even if we acknowledge that sexual orientatioa fuid

social concept and is experienced differently bgrglvody, we might argue that law in
any case has to work with categories. Or we mighttlsat even if equality legislation is

reproducing existing hierarchies, there is no a#d#@ve to it. Or even worse, queer

224 \Waites, 20009, p. 143.
225 |bidem, p. 146.

226 |bidem, p. 150.

227 |bidem, p. 151.

228 Pickel, 1997, p. 486.
229 Morgan, 2000, p. 222.
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practice could be regarded as opposed to the rémogof equal rights or the granting
of asylum status to LGBTI people. Arguing with WayMorgan, we would like to
disagree with this criticism. On the premise thatiegorisations are exclusionary, we
have to acknowledge that the only way to overcomaetwes that leave some people
outside of the scope of protection of human riginteefugee law, is contesting the fixity
of sexual categories wherever they are applieddttition, only if we become aware of
the oppressive power of law that “colonizes idegie® we can break up
heteronormative patterns of subordination. Finallg have shown that by applying an
essentialist concept of sexual orientation as asyaw is at the moment, certain people
are left outside of the scope of protection ofrinégional refugee law.

Breaking up the heteronormative matrix in humarhtsgand refugee law entails
conducting a queer analysis as proposed by thssstla@d re-interpreting the concept of

sexual orientation that underpins legal definitions

If we apply such a radical view on the applicatarthe category of sexual orientation
in law or not depends on our purposes. Franklylspgamaking law blind to different
sexual orientations is reasonable in the senseahatonstrue a “universal sexual legal
subject” as Grigol&** has suggested. However, as argued already alim@otion of
construing sexual orientation as a “capacity” rathan an identity would also fulfil our
purposes of avoiding that sexual orientation isns&® a fixed identity. It is true, that
global identity politics that are pursued by intgranal NGO'’s like ILGA and a
uniform and universal human rights regime can leatiomogenisations that do not
conform with the complexity of social reality, batt the same time, we have to take a
decision when advocating for the protection of sgxuinorities. What we can take
from a queer analysis of law is the way that sexu@ntation is construed as being in a
binary opposition to heterosexuality. The recognitiof LGBTI rights has often
functioned in a way that alternatives to heteroaétyu have been included in a
heteronormative matrix rather than deconstructing $ystem of structural oppression.

We have to be aware of the conceptual implicatibias law has. For our purposes of

230 Morgan, 2000, p. 212.
231 Grigolo, 2003.
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raising the level of protection in LGBTI asylum iohs, we can draw the conclusion
from queer theory that sexual orientation is vesgnplex and should not be construed

in a dichotomy of hetero- and homosexual.

It is important to note at this point that postmmwdéheories of identity play a crucial
role in understanding that categories like “sexoréntation” or “ethnicity” are not
fixed. We have to acknowledge that for “identitid&e this, there is an underlying
element of human personality that makes peoplecadso be it in our case sexual
attraction or in the case of ethnicity filiatiohus being born into a certain group.
Common patterns of behaviour or reasoning are theorporated in the individual
through a process of social learning that resulta certain habitus, as social theorists
like Bourdiel#*2 have argued.

In the case of ethnicity, anthropologists like Ad@ingricl#*3 have argued that identity
is not a fixed category, but draws on a set ofucalf personal and social traits that can
be reassembled and employed according to the doaibekthe situation. The same is
true for sexual orientation. Sexual attractionhis tinderlying element that can lead to
the construction of a common identity, thus thdamation into an LGBTI world. This
may in some cases entail “Kylie Minogue concerts*axotic cocktails” like the judges
in HJ/HT have argued. In other cases it may not entail agso@ation and thus
construction of a common identity at all, even thlowultural and social stereotypes of

homosexuality will always influence the self-pergep of the individual.

Therefore, we can conclude from our queer anatisisconcepts of sexual orientation
in law have homogenising effects, can lead to esxghs and function within a
heteronormative matrix. Even very well intended wents like the Yogyakarta
Principles do not move beyond the reinforcemena dfetero-homo-binary. However,
law is a social construct and will only be ableperate by applying social constructs of
phenomena. That these social concepts will nevaablie to match the complexity of
social reality is part of the deal of regulatingisty through law. However, we can try

to approximate legal categories as much as possilteis social reality. This is why

282 Bourdieu, 1997.
233 Gingrich, 1998.
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accepting that the constituting element of sexuaéntation is attraction is so
fundamental. We would argue for reading the Yogy@k®rinciples in a queer way
rather than deconstructing and dismissing themoifoerating in a heteronormative
matrix. We have to be aware of these implicationg this is what queer theory can
help us to understand, but the definition of sexugdntation as a “capacity” rather than

an identity is still the most applicable for ourpases.

Concerning the verification of sexual orientationdsylum cases, if we take queer
theory seriously, sexual orientation is so complext it can only be understood by the
subject sef®*. This means, that proving sexual orientation ipassible and should not
be part of the “material facts” that are assessebylum procedures. The judgement of
ABC has definitely spoken up against practices thestirbl go against the human dignity
of asylum applicants. However, it does not managmdkle the misconception that the
sexual orientation of the claimant can be assedsethe contrary, it even explicitly
holds that the membership to a particular sociaugrconstituted by a common sexual
orientation can be subject to assesshignit is unclear from the formulation of the
Court (and maybe this is intentional), if the séxaréentation as such should be subject
to assessment (thus, the fitting into a categdmey Ihomosexual”) or if it could also be

interpreted as simply not conforming with heterasd»expectations.

4.1.3 A Short Intersectional Analysis of Asylum Law
Not only should sexual orientation not be categatias queer theory suggests, but also

is it subject to cultural considerations. Beingeabian woman or a gay man in Europe
can mean something totally different and entail plately different experiences than
being homosexual in Iran for example. This has @atdken into consideration when
arguing for “proving homosexuality”. The concept iotersectionality helps us to
understand that differences within categories cead|to intersecting forms of

oppression and experiences of disadvantage thaeayaliverse.

In this section, we will therefore touch upon tlemecept of intersectionality, which can

help us to understand that applying fixed categomeasylum procedures is also not

234 Chelvan, 2014.
235 Par. 52 ABC Case.
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appropriate if we take into consideration cultudiferences and diverse societal
settings. The concept of intersectionality will yide us with another approach that

challenges the fixity of identities and moves baytime application of categories in law.

The early feminist movement has not only beenatsitid by queer theory for fixing the
binary opposition between men and women as we se®e above, but has also had to
face the critique of seeing the oppression of worfirmm a white middle-class
perspective, without taking oppressive experienae®ther groups of women into
account. The result has been the critique of “Bl&ekninists” or women from the
Global South that have pointed out that not all wansuffer the same experience of
discrimination and that anti-discrimination measurghould be sensitive to these

experience$®®

Even though this critique was there before, theceptualisation of “intersectionality”

was achieved by Kimberlé Crenshaw in 1¥91The theory takes its starting point from
a feminist perspective and thus initially arguedatthall women experience

discrimination differently because gender, race atabks intersect. The theory is
concerned with making “differences within” groupisible and opposes itself against
the homogenisation of categories such as “mentanien”. In this regard, it has many
similarities with queer theory as discussed abbwg,it draws very much on the idea

that intersecting inequalities are not additive, foutually constitutivé®,

The concept has been identified as one of the mygstrtant theoretical contributions
by feminist studieS® and has experienced a wide reception in legaryh@®well. Even
though the concept starts from the premise thatidination against women is not the
same transculturally or transhistorically and ibjeat to considerations of class, race
and other categories such as ability or aboriginale concept is open to be applied to

any forms of oppression.

236 McCall, 2005, p. 1771.
27 Crenshaw, 1991.

238 Solanke, 2009, p. 725.
239 McCall, 2005, p. 1771.
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One of the implications of the theorem of intergewlity for the issue of asylum
claims based on sexual orientation is the fact ifhate take the stance seriously that
intersectional discrimination is not additive, bututually constitutive, we have to
acknowledge that sexual orientation discriminatlon asylum authorities can be a
reality even in a context, where sexual orientatdhecrimination is absent. This
consideration is important to keep in mind, butwtobe subject to an empirical

anthropological or maybe sociological study.

Most importantly for our purposes, several legabtists have appropriated the concept
in order to argue for a new approach to policy- &wl-making that moves beyond
categories. This reception will be quickly discubsskeawing on three concepts of how
to deal with the exclusionary character of catezpemployed in anti-discrimination

law or, as in our context, in the realm of asylaw.|

The premise of this legal approach is that categdike gender, sexual orientation, race
or ethnicity are social constructs that over-sifypine social realities and do not make

up for the complexity of the lived experiefAt®

In her article “Putting Race and Gender Together: A New Approaah t
Intersectionality” from 2009, lyiola Solanke has analysed anti-dmsgration law from
an intersectional perspective. By revisiting théegarical approach that law employs,
she argues that the application of categories isoremrdained, but has historical and
political reason&. The same is true for the Geneva Convention tkaticitly defines

who is worthy of international protection by applgicertain categories.

Solanke also holds that categories per se arehsoptoblem, but their underlying
concepts. She says that grounds that are wortpyodéction (in our case: international
asylum status), are usually those that are idedtifas being characterised by
“immutability”, which is definitely true if we lookat the early immutability

jurisprudence in LGBTI asylum claims as analysedvatf>. She however fails to take
into consideration that the jurisprudence has ack@nfrom a pure reasoning of

240 McCall, 2005, p. 1777.
241 Solanke, 2009, p. 724.
242 Solanke, 2009, p. 737.
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immutability to including characteristics that otgtot to be changed due to their

fundamentality for the human personality.

What Solanke proposes is a new approach to amtiigimation law that does not
completely put away with the use of categories,ibsttead works with the concept of
“stigma” that would lead to a shift in jurisprudeft. This shift in jurisprudence would
entail moving from assessing on which ground pe@pée discriminated against (but
why) to taking the social context that informs thiecriminatory act into account (but
how). In my opinion, such a shift would make adétsense for our purposes as well.
Instead of trying to fit applicants into a categottye focus should be on how people
have experienced discrimination and persecutionatvWe can take from Solanke’s
analysis is that the nexus requirement in casesdbas sexual orientation has to be
revisited: Starting from the premise that classglam law asks whether a person is
being persecuted for one of the prohibited groymdthese cases usually adherence to a
particular social group), jurisprudence shouldtstidm trying to analyse the “stigma”
behind the persecution and take into account havattherence to the “group” of
homosexuals is socially constructed. Further below, will assess how the DSSH
model proposed by S. Chelvan works with the conadptstigma” rather than the

category of “homosexuals”.

As we have seen above, moving beyond categories niaealways entail rigorously
rejecting the use of categories in law. Reflectorgthe use of categories in social
science from an intersectional perspective, Legle€all’** has suggested three ways
how we can deal with the exclusionary charactecaikgories: The anti-categorical
approach works totally without categories, but thesproblem that social complexity is
difficult to be grasped without categories. Theeratategorical approach works with a
kind of “thick description” as proposed by ClifforGeert?*°, whereas the ‘“intra-
categorical approach” adopts categories as a lieurt®! while acknowledging that
they are socially constructed and potentially hoemigjng. For the purposes of asylum

law, we can draw conclusions from all three appneac The anti-categorical approach

243 Solanke, 2009, p. 741.
244 McCall, 2005.
245 Geertz, 1994.
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will be very difficult to be applied and would onlyork if international asylum law as
such is rethought in a post-categorical way. Theainategorical can be applied in
asylum procedures and has the potential to shétftitus in asylum cases on the
personal narrative of the applicant as suggestedeirstudy “Fleeing Homophob#t®.
The inter-categorical approach on the other hand lead us to accept the use of
categories in asylum law as a tool that helps ugrasp the complexity of social
realities, while at the same time keeping in mihdttthese categories are socially
constructed and do not live up to the reality. Sacleonclusion would lead us to
understand that a re-interpretation of the conoéexual orientation as suggested by
gueer theory is possible.

Lewis has argued with the concept of intersectipnah relation to the credibility
assessment of LGBTI asylum claims and shown howodises of legality and
illegality of asylum seekers depend strongly onsiderations of the intersections of
gender, race, class and sexuality. She arguedestan asylum seekers of colour are
disproportionately disadvantaged in the asylum gadace due to how the narratives of
sexuality are constructed. In addition, the prengilpractice in the UK of bringing
pornographic material as evidence, that was aledishith the judgement in th&, B
and Ccase before the CJEU, created exclusionary practarequeer female migrants
of colour?’.

Lewis holds that because gender and sexuality eparated conceptually in asylum
cases, persecution is often seen as being unrdmtsekual orientatidfi®. In addition,

she argues that the intersection of gender andabgxuiscrimination leads to a
“hypersexualisation” of lesbian asylum seekers thatlts in intrusive sexually explicit

questioning method¥’.

Analysing asylum law from an intersectional perspe¢ Lewis postulates that this
legal field is, like any other, inherently gender@ad dominated by heteronormative

246 Jansen & Spijkerboer, 2011, p. 79.
247 Lewis, 2014, p. 960.
248 | ewis, 2014, p. 964.
249 | ewis, 2014, p. 965.
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perceptions of the world. She argues that the claseasylum applicant gets to the
image of a “male political activist fleeing an oppsive regime, the more likely one is

able to obtain asylun®.

In conclusion, an intersectional analysis of asylam in relation to sexual orientation
cases can help us to refine law in two importanyswvairst of all, intersectionality
theories provide us with a post-categorical undeding of law that aids us to move
beyond legal categories. As we have seen aboveahthleshment of categories such as
sexual orientation will not be totally possible, tbat least by following the
“intercategorical approach” proposed by McCall @03, we can deconstruct these
categories and at the same time use them as athetwdl to process the complexity of
discrimination / persecution. Secondly, we havenskew the intersectionality lens
renders the exclusion of queer female asylum sese&eident. Since law forms a
heteronormative matrix, forms of oppression intetrse the application of asylum law

and result in exclusionary practices for lesbiaimaa of colour.

4.2 Practical suggestions - The DSSH Model
Applying a different approach to asylum law thatwe® beyond the use of categories is

merely one suggestion that we can give in ordemizrove the protection for asylum
applicants that base their claim on the groundexiual orientation. Another way of
dealing with the issue is trying to change the wayvhich credibility is assessed by
decision-makers. Jenni Milbank has made out two sway which credibility
assessments in asylum cases can be improved: Hithéing the discretion of first-
instance adjudicators juridically or improving teempetence of decision-make&¥s
Millbank claimed that structuring the way decisioiakers can adjudicate in such
asylum claims has in the past few years only pdiritéo a negative directidrr.
However, with the judgement in the caseA®C, the CJEU has definitely taken a step
into the right direction, even though there ark stinsiderable gaps in the guidance for
decision-makers. Limiting the discretion has thiieaaly been initiated on the level of

the European Union.

0 | ewis, 2014, p. 967.
251 Millbank, 2009 (a), p. 22.
252 |pidem, p. 23.
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As a second option, Millbank suggests to improve diuality of decision-makers by
either conducting trainings on issues of sexuatnation or creating in-house focal

points for special isSU&S.

As noted above, th&BC judgement of the CJEU can be regarded as a progzessd
forward-looking judgement. It provides a clear nontedical testing, lays out that late
disclosure in LGBTI asylum claims follows from tlspecific characteristics of these
claims and specifies that decisions cannot beysbk$ed on stereotypes. In this regard,
the judgement spells out guidance for the EU Mem8w@tes in a novel way.
Nevertheless, we also have to regard the judgeasemthat it is: It spells out human
rights principles and defines, where the limitsle# scope of protection offered by the
CFR and the ECHR lie. Therefore, it does not ofiefot of novelties to asylum
practitioners. In an interview with Corina Drousiou from the Future World Center in
Cyprus, an expert in asylum law that has also dmrtd to the study “Fleeing
Homophobia”, she pointed out th&BC does not offer new guidance to asylum
practitioner$>*

In line with this reasoning, S. Chelvan, a UK b&ter that has been involved in
“Fleeing Homophobia” as well, has suggested a mtusl gives guidance on how to
conduct credibility assessments in asylum claimsetbaon sexual orientation. The
Hungarian Helsinki Committee has produced a higielleand comprehensive manual
on credibility assessments in asylum cases thai ets/ers the issues of sexual
orientatior®>. The manual provides exercises and ideas forimgsnwith asylum
practitioners that should make them more sensftveahe issue of sexual orientation.
Most importantly, the publication also introducdse tDSSH model that has been
developed by Chelvan.

The above mentioned manual starts from the corstider that sexual orientation is

neither a disease nor a choice or merely a lifestylit is linked to a person&irrent

23 |bidem, p. 30.

24 Interview via Skype with Corina Drousitotou, Senli@gal Advisor, Future Worlds Centre, Nikosia,
23 June 2015.

255 Gyulai et al., 2015, pp. 59-93.
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identity and human dignify®. As we have argued above, the credibility of aylums
applicant with an alternative sexual orientationwsti thus not be assessed in a way that
tries to “prove” a certain sexual orientation, Bbould rather focus on other factors. As
our intersectional analysis of the topic has shame, way of avoiding the exclusionary
character of using categories such as hetero- orokexual, is to move from the
categories to the concept of stigma. Also the D®&&ldel is based on the consideration
that a person’s sexual orientation cannot be stuligegrove and that adjudicators
should better focus on the experience of differgle stigma (S), shame (S) and harm
(H) of homo- or bisexual applicadt4 Based on the premise that categories
homogenise social realities, the DSSH model focoseshat is common to all LGBTI
asylum applicants: the experience of not fittingpia heteronormative narrati?& The
model has been made implicit reference to in theHOR SOGI Guidelines in
paragraph 62 and is currently being applied in d&idl Sweden, the UK and New
Zealand®®,

Concerning difference, the model makes clear thateéxperience does not only relate
to sex, but entails various aspects of life andaaly can develop before puberty. Many
LGBTI people experience their difference alreadyliidhood, others only later. It is
also important to note that such an experienceiftédrdnce must not always conform
with stereotypes. In addition, the feeling of bentifferent may come at one certain
turning point, which is often central in sexual emation narrativé&®. The model
suggests to ask open questions about the experadnoeing different and explicitly
states that asking when somebody realised that sbeowas gay will not be helpful,

because this usually happens in a gradual way.

“Stigma” in relation to this model is defined as€w@gnising society’s disapproval with
non-heteronormative conduct or identities. This magnge from labelling

homosexuality as disgusting, ridiculous or inferiermarking it as sinful or dangerous

26 Gyulai et al., 2015, p. 69.
257 Chelvan, 2014.

28 Gyulai et al., 2015, p. 77.
29 |bidem.

260 Gyulai et al., 2015, p. 79.
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to the well-being of a society. Stigma stems frow being perceived as different and is
interrelated to this experience. Therefore, denisi@kers should ask questions that

center around how or by whom people experiencehstiisatioR®™.

As a third element of the model, “shame” referéetelings that one’s alternative sexual
orientation or gender identity should be hiddernsosomething that people should be
ashamed of. This results in people staying “in theset” and developing other

“avoiding strategies” like being very discreet absexual relationships or not engaging
in them at all. Trigger questions for the narratbfehe asylum applicant should focus

around the feeling of shame and the coping anddavce strategié¥.

Finally, what is actually characteristic for a rgée, is that he or she experienced harm
in the country of origin. While the first three elents of difference, stigma and shame
focused on the experience of having an alternaweial orientation that is common to
homosexuals all over the world, harm focuses onsgexific experience that makes a
refugee a refugee. Harm can entail amongst otlegyal Iharm like criminalisation,
socio-economic harm following from structural disanation or physical harm such as
“corrective rape”. Questioning should focus arodinel experience of harm or the fear

of future harm®2

As stated above, the DSSH is officially part ofrtnags for asylum adjudicators in the
UK. However, a comprehensive stdtfyof practice of asylum adjudicators has shown
that the model is not applied in a way that enstinas inappropriate questions are not
asked. The study lays out that still a lot of cam@sbased on stereotyped assumptions
and the training seems to present the DSSH modelcasnpilation of questions under
four different heading$® rather than a framework that aims to implemenajpproach

to sexual orientation that moves beyond pushingplgeto certain categories and
trying to prove who is gay or not. This has alserbeonfirmed in an interview carried

out with a UK home office employee conducted fa plurposes of this thesis:

%61 Gyulai et al., 2015, p. 81.
262 |bidem, p. 83.
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“You know, it is easier to tell you what we canask them and cannot do, if that makes
sense. We cannot ask about behaviour, becausbdbdtappened in the past and it was
not a brilliant way of doing things. This is whaetguys from Stonewall and Spectrum
told us: Most people will be able to tell you, whéey realised that they are not the
same as the culture they are in. And asking thith&lp you understand. And focus on
feelings more than anything else. Same with refatigps, when did you meet? How did

the relationship develop?°

Thus, some principles of the DSSH model are presetihe narrative of the home
office employee (for example the focus on the eepee of difference), but it is not

explicitly applied in interviews.

In conclusion, the DSSH model offers valuable gnaafor asylum adjudicators on
how to assess the credibility of LGBTI applicamtsiway that avoids forcing them into
pre-defined and fixed categories. What is importarmiote is that self-definition should
always be taken as a starting point in asylum ddmased on sexual orientation. Then,
we would suggest asking certain “trigger questiansdrder to instigate a narrative of
the asylum applicant. Having seen above how apglyiategories in law leads to
exclusions, this model applies a post-categoriggir@ach and without exerting the
pressure of conformity in asylum procedures. Campgrthe legal developments in the
past few years and especially the landmark judgermeABC from December 2014,
this model gives detailed guidance that no cowseaa legal provision has managed to
give. Regarding its endorsement by UNHCR in the $QGGidelines, it is even more
surprising that the CJEU has failed to make refeeo it and has instead decided to
leave a wide margin of discretion for adjudicatarisen assessing the credibility of

LGBTI asylum applicants.

266 Interview via Skype with Anonymous, Executive Offic Asylum Casework Directorate, UK Home
Office, 23 June 2015.
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5 Conclusion
A probatio diabolicais a legal requirement of proof for something thahnot be

proven. It is thus a diabolic proof, a proof thall wnpose an unsurmountable obstacle
for an applicant in a legal proceeding. Usuallgaleregimes answer the phenomenon
with inversing the burden of proof, thus giving theplicant the presumption of
truthfulness or the benefit of the doubt. As weehakgued in our analysis, asylum cases
relating to sexual orientation are still adjudichte a way that poses on applicants the
responsibility to prove the improvable.

This dilemma has been the point of venture of aney that has tried to explore the
legal, historical and conceptual implications o frelds of European human rights and
refugee law in order to shed new light on the issieredibility assessment in SOGI

asylum claims.

Delineating the legal developments that have taitece in the past two decades in the
field of international and European law has showmow human rights and refugee law
are deeply intertwined in the issue of asylum ctaibased on sexual orientation.
Serious human rights concerns have been raisedulbbpus methods of “testing” the
sexual orientation of applicants, intruding inte@ithprivate sphere by sexually explicit
guestions or accepting of pornographic footage. Wéwe also shown how the
international human rights regime and the notionnoh-discrimination have been
crucial in the fight for recognition of LGBTI asytuclaims. International refugee law
and the regional / national regimes that stem fitopnovide international protection to
people that are persecuted on specific prohibitedirgls. L, G and B applicants are
usually subsumed under the ground of membership ‘@articular social group”. As
we have seen, legal documents like the EU’s AsyQumalification Directive base this
inclusion on the premise that sexual orientatioa ¢haracteristic that is so fundamental
to human dignity that it should not have to be deth Human rights considerations

have thus substantively influenced this development

Looking into the legal developments and disentaggthe intertwined nature of human
rights and refugee law has made us understand hew‘garticular social group”

reasoning is indispensable for SOGI asylum claithe. latest legal developments in the
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field of credibility assessment with the caseA®C v. Staatssecretaris fer Immigratie
en Asielbefore the CJEU have yet again brought the appicatf human rights norms
to the fore in asylum cases based on persecutian tduthe applicant’s sexual

orientation.

In a second step, we have tried to delineate tkenying concept of sexual orientation
in asylum law. Since we have already establishatlitbman rights and asylum law are
mutually constitutive and reinforce each other, veee found it necessary to start our
analysis of sexual orientation in asylum law fromamalysis of the concept of sexual

orientation in European human rights and anti-thsicration law.

In relation to our question how sexual orientai®eonceptualised in European asylum
law and the repercussions that this concept haghmrway in which credibility is
assessed in SOGI asylum claims, we can concludeltbe/ing:

First, as mentioned above regarding the histoiptefnational refugee law, it is crucial
to note that the reasoning of including people vath alternative sexuality into the
category of a “particular social group” is stron@iggsed on a reasoning of human rights
law. Even though early Court decisions like the oh&vard v. Canaddave stressed
the innateness and fixity of sexual orientatiortedahe argumentation has shifted
towards including homo- and bisexuals in the regiafeinternational protection,
because sexual orientation constitutes an eleniédntroan personality that ought not to
be changed. This is a neutral category than caubject to reinterpretation if need be.
What is most salient about the susbsumption ofaexinorities under the category of
a particular social group is that the wording ssggécoherence”, shared knowledge or
behaviour or a specific cultural pattern of thinkinEspecially in the contexts of
suppression of alternative sexual behaviour torbséxuality, such an “association” or
sharing of a common *“culture”, as it is indeed sbmes witnessed in more liberal
countries like some member states of the EU, wit always happen, because
homosexuals can be isolated from each other andenable to build a common identity

or simply draw on different cultural expressionsexkuality.
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Second, we have seen how European anti-discriroimaind asylum law conceptualise
sexual orientation. In a nutshell, we can say llatsees homosexuality as an identity
rather than a behaviour, whereas the Yogyakartecites on an international level set
out that sexual orientation is rather a capacity Hus entails both, subjectivity and
acting (or at least being able to act) upon thigesitivity.

What is most salient, especially also in the lightthe ABC judgement, is that the
sexual orientation of an applicant is seen as dungethat can be subject to assessment
and proof. However, we argue that homosexualiipvssible, thus something that can
only be understood by the person him- or herselbur eyes it does not make sense to
focus on the “real” sexual orientation of an apgitin the asylum procedure, but rather
should the attention be shifted to the experiemégsersecution and the feelings of the
person affected. ThABC judgement does not fully achieve that and ratheuges on
delineating, which credibility assessment practicegh as phallometry, are definitely
infringing the applicant’'s human rights. Howevarfails to shift the attention of the
asylum authorities away from the sexual orientatmithe experienced persecution. If

something cannot be proven, clear guidance shautgiden not to try to prove it.

ABChas closed several gaps in the protection of tieamurights of LGBTI applicants.
However, it has left the application of stereotymeshe discretion of governments,
which can be especially problematic in countrieat tho not have a long tradition of
tolerance towards homosexuals. In addition, thggutent does not specify whether
psychological assessments and expert opinions en aplicants “true” sexual

orientation should be allowed or not.

Hence, we have shown that even though Europeamdawnade enormous progress in
tackling human rights violations in credibility @ssments in asylum claims based on
sexual orientation, the underlying conceptual flaas not been addressed at all.
Regarding all the above said and the theoreticallyars of the problem, we can propose
three different solutions to the problem: First,aometa-level, we could envisage a re-
conceptualisation of international refugee law pplging a post-categorical approach.

This would mean not subsuming homo- or bisexualitger the ground of “a particular
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social group” in the first place, but create a safgaground. However, regarding the
progressive jurisprudence and continuous re-inggagion of the Geneva Convention,

this can also be achieved by case law.

Regarding the European law level and the grouridexfual orientation”, it is important
to note that the crucial element of such asylunmdas not which sexual orientation
the applicant really has, but that he or she iscgpeed as not fitting into a
heteronormative narrative. Since “actual” and “pered” sexual orientation are in any

case covered by the protection of modern asylum tlaiw should not be a problem.

Conceptually, this can be achieved by making thevalsaid explicit in law or at least
adding this thought to the discussion around tlpgctdNe hope that this thesis will
contribute in a way that this can be achieved.

Legally, and this is especially true for the judgem of ABC, we have to start
interpreting European asylum law in the light o# tiNHCR SOGI Guideling8’ and
the Yogyakarta Principlé®, two documents that are very helpful for our psem
Especially the emphasis on self-definition of thgplecant’s sexuality that is put
forward by both soft law instruments is essentrakddition, in accordance with the de-
pathologisation of homosexuality, psychologicaleassents and expert opinions have
to be interpreted as not forming part of a propeseasment of credibility in asylum

claims.

Finally, the European Union should give guidancatsoMember States on how to
assess the credibility in cases relating to sexarantation, as the study Fleeing
Homophobia has laid open a huge diversity in pcacticross the EU. What we have
proposed as a practical solution is applying qoestg methods that do not try to
assess what sexual orientation the applicant gxaet, but rather focus on elements
that surround this sexual orientation. This isime lwith what we have argued for in our
gueer analysis of law. Sexual orientation is coumstd by the element of sexual
attraction, or as the Yogyakarta Principles havetpa capacity that can be acted upon

267 8860-64 SOGI Guidlelines.
268 Principle 3 Yogyakarta Principles.
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or not, which means that all other elements of tithethat surround sexual orientation
(like mannerisms, behaviour etc.) are interchanigeabd the result of a socialisation
process. Therefore, questioning should focus oexiperience of realising one’s sexual
orientation that does not fit in a heteronormatiegrative and the experience of stigma

and consequently persecution.

As future prospects, we suggest that trainingc&se workers and asylum practitioners
are intensified concerning issues of sexual ortertathereby including questioning
methods that shift the attention of adjudicatorirthe actual sexual orientation of the
applicant to the feelings of difference, stigmaarsle and harm. The training marfGal

developed by the Hungarian Helsinki Institute Wi very helpful in this regard.

Since the judgement &ABC has provided a lot of guidance already for EU mambe
states on how to assess credibility in SOGI asyases, it is possible that problems
arising will shift from credibility to other fieldsOne issue that has raised concerns
recently is the application of fast-track proceduaed safe country of origin policies to

SOGI asylum claims that do not meet the requirernémat detailed assessment in such
case$’’. Future research and advocacy will have to tatidee issues.

269 Gyulai, 2015.
20 See: TAZ, 02.03.2015, “Die ewige Angst: Transsebeuleékommt kein Asyl*.
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