
 68 

 

   
  Journal of Research in Gender Studies 
  Volume 4(2), 2014, pp. 68–123, ISSN: 2164-0262 

 
SEXUAL ORIENTATION, GENDER IDENTITY AND  

THE REFUGEE DETERMINATION PROCESS IN CANADA 

 
NICOLE LAVIOLETTE 

Nicole.LaViolette@uottawa.ca 
University of Ottawa 

 
ABSTRACT. Egregious human rights violations have compelled some lesbian, gay, 
bisexual, and transgender people to seek refuge in countries with better human 
rights protection. This in turn has led some countries to extend refugee protection to 
men and women who feared persecution in their home countries because of their 
sexual orientation or gender identity. This article outlines and analyses how sexual 
minority refugee claimants in Canada continue to encounter a specific set of chal- 
lenges in having the refugee definition applied to their claims. The emphasis is on 
the Canadian inland refugee determination process and the discussion focuses chiefly 
on issues and principles pulled from Canadian cases.  
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1. Introduction1 
 
The human rights situation of sexual minorities2 around the world continues 
to be unsettling. Many countries maintain serious criminal penalties for con- 
sensual sex between persons of the same sex, including the death penalty.3 
Sexual minorities also are frequent targets of police, community and family 
violence,4 and are often victimized by blackmail and extortion.5 In several 
countries, restrictions have been imposed on the freedoms of expression 
and association of sexual minorities,6 while in others, homosexuality and 
transexuality are perceived as Western phenomena,7 anti-revolutionary be- 
haviours,8 crimes against religion,9 sexually deviant and immoral behaviours,10 
mental disorders11 or unacceptable challenges to gender-specific roles.12 

Egregious human rights violations have compelled some lesbian, gay, 
bisexual, transgender and intersex people (LGBTI) to seek refuge in coun- 
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tries with better human rights protection. In many cases, individuals flee 
directly to countries where significant progress has been made on LGBTI 
human rights and where they are able to make claims for asylum pursuant 
to the 1951 UN Convention relating to the Status of Refugees Convention.13 
Indeed, several states have extended refugee protection to women and men 
fleeing persecution based on their sexual orientation or gender identity. In 
Canada, the first reported sexual orientation claim to be decided dates back 
to 1991.14 In April 2002, The Globe and Mail reported that “[i]n the past 
three years, nearly 2,500 people from 75 different countries have sought 
asylum on the basis of sexual orientation in Canada.”15 In 2004 alone, 1,351 
sexual orientation-based claims were decided in Canada.16 More recent 
statistics show that between 1 April 2009 and 30 June 2011, 561 refugee 
claims based on sexual orientation were finalized before the Refugee Pro- 
tection Division [RPD] of the Immigration and Refugee Board of Canada 
IRB, with 58 per cent of those claims being granted refugee protection.17 

To be sure, the Convention has provided actual and tangible protection 
to many individual LGBTI since the early 1990s, more so than any other 
international human rights instrument. Yet, because of the growing number 
of asylum claims by lesbian, gay, bisexual, transgender and intersex in- 
dividuals, there is a need for greater awareness among adjudicators of the 
specific experiences of LGBTI refugee claimants and of the particular legal 
questions involved in these cases. There is, indeed, a myriad of legal, 
procedural and social hurdles facing sexual minority asylum-seekers.  

This paper reviews specific legal and attitudinal challenges facing LGBTI 
refugee claimants. Indeed, the objective is to outline and analyze how gay, 
lesbian, bisexual and transgender refugee claimants in Canada continue to 
encounter a specific set of challenges in having the refugee definition applied 
to their claims.  

The emphasis is on the Canadian inland refugee determination process. 
The paper was first developed to support a Canadian professional training 
program developed for members of the RPD of the IRB. The purpose of the 
training was to ensure that Canadian adjudicators are alert to issues relating 
to sexual orientation and gender identity and that any hearings and inter- 
views with LGBTI claimants proceed in a safe and respectful manner. The 
discussion therefore focuses chiefly on issues and principles pulled from 
Canadian case law – primarily, decisions of the Federal Court of Canada. 
Frequents references are also made to the 2012 UNHCR Guidelines on 
International Protection No. 9: Claims to Refugee Status based on Sexual 
Orientation and/or Gender Identity18 UNHCR Guidelines. The United 
Nations High Commissioner for Refugees UNHCR] is responsible for 
monitoring the application of the Convention by member States.19 In order 
to do so, the agency provides interpretations of the legal norms set out in 
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the international refugee protection regime. In 2012, the UNHCR directly 
addressed the situation of sexual minorities with the release of the UNHCR 
Guidelines. The instrument is a valuable tool in understanding how to apply 
the refugee definition to sexual minority claimants.  

 
2. Well-founded Fear of Persecution 
 
2.1. Persecution v. Discrimination 
 
For a claimant to be granted the status of Convention refugee, he or she 
must establish a well-founded fear of persecution based on one or more of 
the five enumerated grounds, and the inability to obtain the protection of her 
country of nationality or habitual residence.20 The notion of persecution is 
at the heart of the definition of a refugee, and sexual orientation or gender 
identity refugee claims can often turn on the legitimacy of a claimant’s 
well-founded fear of persecution.  

The definition of persecution necessitates that the harm feared be serious 
and that it be inflicted in a persistent, repetitive or systematic way.21 Serious 
harm includes the denial of the core protection provided by international 
human rights instruments. In relation to sexual minorities, the UNHCR 
Guidelines state the following:  
 

Although the main international human rights treaties do not 
explicitly recognize a right to equality on the basis of sexual 
orientation and/or gender identity, discrimination on these grounds 
has been held to be prohibited by international human rights 
law. For example, the proscribed grounds of ‘sex’ and ‘other 
status’ contained in the non-discrimination clauses of the main 
international human rights instruments have been accepted as 
encompassing sexual orientation and gender identity.22 

 

It is consequently widely accepted today that all people, including LGBTI, 
are entitled to enjoy fundamental human rights on the basis of equality and 
non-discrimination.23 

The requirement in refugee law that the harm be serious has led to a 
distinction between persecution, on one hand, and discrimination, on the 
other. According to the UNHCR Handbook on Procedures and Criteria for 
Determining Refugee Status under the 1951 Convention [Handbook], while 
discrimination may amount to a violation of human rights, it will not 
necessarily amount to persecution. Paragraph 54 of the Handbook states: 
 

Differences in the treatment of various groups do indeed exist to 
a greater or lesser extent in many societies. Persons who receive 
less favourable treatment as a result of such differences are not 
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necessarily victims of persecution. It is only in certain circum- 
stances that discrimination will amount to persecution. This 
would be so if measures of discrimination lead to consequences 
of a substantially prejudicial nature for the person concerned, 
e.g. serious restrictions on his right to earn his livelihood, his 
right to practise his religion, or his access to normally available 
educational facilities.24 

 

Thus, what distinguishes persecution from discrimination is the degree of 
seriousness of the harm.  

Canadian refugee law adopts this important distinction between discrim- 
ination and persecution. At the same time, courts have recognized that 
discrimination may also rise to the level of persecution. In the case of 
Sagharichi v Canada,25 the Federal Court of Canada stated that incidents of 
discrimination may very well amount to persecution. Refugee claimants must 
demonstrate that incidents cumulatively or singly “constitute a serious, 
systematic and repeated violation of core human rights.”26 Discrimination in 
itself does not establish persecution, but it may ground a finding of per- 
secution if the incidents rise to the level of serious harm.  

As recognized in the UNHCR Guidelines, “[d]iscrimination is a common 
element in the experiences of many LGBTI individuals.” For instance, the 
Federal Court held that the failure by the RPD to determine whether em- 
ployment discrimination faced by a gay and HIV-positive claimant amounted 
to persecution was unreasonable, and therefore, a reviewable error.27 In 
Canada, only a handful of refugee claims based on sexual orientation or 
gender identity raised the distinction between discrimination and persecution 
before 1998.28 This situation has since evolved: in the last fifteen years, 
decision-makers have increasingly evaluated evidence to determine whether 
a sexual minority claimant would be subjected to persecution or to the less 
serious harm of discrimination.29  

One reason for the increased relevance of the distinction between per- 
secution and discrimination is the fact that in several countries, the social, 
political and legal situation of sexual minorities has been changing. While 
some countries continue to seriously repress homosexuality, bisexuality 
and transexuality, other countries are becoming more accepting of sexual 
diversity. As Arthur Leonard has suggested in relation to a US case, “the 
changing conditions for gay people in areas where there had formerly been 
grounds to support asylum claims” make it more difficult to sustain claims 
of persecution.30 

 The impact of this progress is now often at issue in refugee hearings. 
Contentious cases involve claimants from countries that have emerging 
sexual minority communities and rights organizations and have adopted pro- 
gressive legal reforms, such as Mexico and several other Latin American 
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and Eastern European countries. For example, in Cuesta v Canada, the RPD 
described the situation in Colombia in 2003 thus: 
 

I note it is very clear from the documents that there is a con- 
tinuum of an improving situation for persons of the claimant’s 
particular sexual orientation. The situation there is not perfect 
by any means, but it is clear that there have been improvements, 
starting in 1980 when consensual homosexuality was decrim- 
inalized. Regarding the Constitution of 1991, even his counsel 
described a very liberal Constitution.31 

 

Similar conclusions have been drawn in numerous cases, including in a 2004 
Brazilian claim where the RPD concluded that “[w]hile the panel accepts 
that in Brazil, deeply ingrained attitudes against homosexuality continue to 
exist, there are numerous examples in the documentary evidence that the 
situation for sexual minorities is improving.”32  
 The UNHCR Guidelines rightly suggest that assessing whether the cumu- 
lative effect of discrimination rises to the level of persecution is to be made 
by reference to reliable, relevant and up-to-date country of origin infor- 
mation.33 As will be examined further on, the fact that independent human 
rights documentation on the situation of sexual minorities continues to be 
difficult to obtain for many parts of the world means that assessments of 
whether a particular country’s conditions constitute discrimination rather than 
persecution may have to be made on little objective evidence. Moreover, 
some adjudicators may continue to reason, as they did in the early sexual 
orientation and gender identity claims, that the scarcity or absence of reports 
evidences a lack of persecution.34 This appears to have been the case in a 
decision reviewed by the Federal Court, where the RPD had consulted in- 
dependent country information and concluded that: 
 

If violence against homosexuals was serious and widespread, it 
would have appeared in the United States’ Department of State 
Report on Human Rights, Amnesty International Reports or the 
Human Rights Watch World Report. Since violence against 
homosexuals was not mentioned in any of these three reports, 
the Board concluded that it was not a serious and widespread 
problem in Hungary.35 

 

Considering the comparatively recent mainstream attention given to per- 
secution based on sexual orientation and gender identity, and the ongoing 
challenges in documenting human rights abuses, refugee claims adjudicators 
should be careful to avoid drawing conclusions that no persecution exists 
without clear positive evidence.36 Amnesty International warns: 
 

Lesbians and gay men who have experienced torture or ill-
treatment may not have access to documented evidence of their 
personal experiences. Patterns of torture and other abuses facing 



 73 

lesbians and gay men are not well documented in most coun- 
tries, although some non-governmental organisations have begun 
to track these abuses.37 

 

Adjudicators must “take into account reasons why reports of persecution 
may be unavailable.”38  

The lack of evidence is a challenge for both the claimant and the decision- 
maker. For instance, in Zakka v Canada,39 the Federal Court stated that an 
applicant cannot simply rely on the existence of a law proscribing homo- 
sexual acts to demonstrate risk. The claimant must produce evidence that 
similarly situated persons were subjected to arbitrary harassment and de- 
tention under the law. This was the conclusion also in Birsan v Canada,40 
where the Federal Court held that “[i]t is certainly not unreasonable to con- 
clude that the mere existence of a law prohibiting homosexuality in public 
cannot prove, if it is not enforced, that homosexuals are persecuted.”41 In 
Oviawe v Canada,42 the absence of persuasive evidence regarding the manner 
and frequency with which section 214 of the Nigerian Criminal Code, which 
rendered sodomy punishable by up to 14 years’ imprisonment, was enforced 
resulted in the conclusion that the claimant did not face persecution. In 
Inigo Contreras v Canada,43 the documentary evidence, including the 2004 
United States Department of State Report, was far from definitive on the 
issue of persecution. The evidence suggested the existence of discrimination 
against homosexuals and acts of persecution, but also pointed to government 
efforts to fix the situation and to the work of NGOs in trying to improve the 
treatment of sexual minorities. In Re JQU,44 the RPD pointed out that pre- 
vious IRB decisions went both ways in relation to homosexuals from Poland 
on the issue of discrimination versus persecution. However, in Muckette v 
Canada,45 the Federal Court held that the RPD erred in finding that the gay 
claimant was facing mere discrimination, stating that “the cumulative effects 
of the incidents tipped into the area of persecution when death threats, 
which had some degree of reality to them, were made.”46 

The challenge therefore for decision-makers is to make sure that in weigh- 
ing the evidence, minor social and legal progress outlined in independent 
country information is not favored over more serious reports of homophobic 
violence and impunity. Moreover, progress on LGBTI human rights can be 
reversed; countries like Russia, Nigeria and Uganda, for example, have 
recently adopted measures that will stigmatize, not protect LGBTI individuals, 
and courts in India and Singapore have upheld laws that criminalize same-
sex relations.   

One of the problems lies in the type of country information that may be 
available to the adjudicators. In a 1999 case involving two gay men from 
Uruguay, the RPD concluded that the situation for homosexuals in Uruguay 
was not perfect, but constituted discrimination, falling short of persecution.47 
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Yet, the documentary evidence mentioned in the RPD’s reasons focused 
exclusively on the improved social position of homosexuals. Independent 
country information, including information from a Uruguayan sexual minor- 
ity rights group, outlined the existence of some gay groups in the capital city 
of Montevideo, the holding of a public parade and workshops, including 
one event where a psychiatrist held an open panel on homophobia at a town 
council.48 However, this type of documentation does not provide useful 
assessments of the specific human rights situation of sexual minorities in a 
particular country. If the independent country information focuses on the 
mere existence of a sexual minority rights organization, adjudicators may 
fail to appreciate that this “does not reveal much detail about the conditions 
for that organization, the size or influence of the organization and/or any 
restrictions on its operations.”49 Adjudicators require a diversity of country 
information that paints a complete picture of the situation for them to be able 
to understand “the nature of homophobic persecution, which is cemented by 
a complex interaction between legal, political, social, religious and familial 
spheres.”50 For instance, in the Uruguayan case, the absence of penal pro- 
visions prohibiting homosexuality was mentioned by the RPD. Such absence, 
however, does not mean that same-sex conduct is legally condoned, espe- 
cially in public settings. Many Latin American countries have used laws that 
penalize offences against morality and decency to repress homosexuality.51 

In sum, there continues to be significant obstacles facing sexual minority 
claimants in meeting the threshold of persecution rather than discrimination. 
One of these hurdles is the fact that independent human rights documen- 
tation continues to be difficult to obtain for many parts of the world. This 
specific issue is examined later on in this paper.  
 
2.2. Laws Criminalizing Homosexual Conduct 
 
Decision-makers are increasingly called upon to assess the persecutory im- 
pact of laws criminalizing homosexual conduct. According to a 2014 world 
survey, at least 78 states – approximately 40 per cent of which are United 
Nations member states – have laws prohibiting same-sex activity between 
consenting adults.52 Laws may specifically prohibit the consensual homosexual 
conduct of both women and men, “through terms that criminalize ‘homo- 
sexual acts’ or other similarly clear terms.”53 For instance, in Bethany Lanae 
Smith v Canada, the Federal Court identified the Uniform Code of Military 
Justice of the United States as the relevant legislation in the case of a les- 
bian military deserter; at the relevant time, the Code made sexual relations 
between people of the same sex an offense.54 Such laws have been found to 
violate the international rights to privacy and equality before the law, and 
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their enforcement with terms of imprisonment has been regarded as a dis- 
proportionate or discriminatory punishment.55 

The UNHCR Guidelines are clear that “even if irregularly, rarely or ever 
enforced, criminal laws prohibiting same-sex relations could lead to an in- 
tolerable predicament for an LGB person rising to the level of persecution.”56 
Indeed, the mere fact that criminal prohibitions exist – whether enforced or 
not – can result in LGBTI abstaining from same-sex relationships or apply- 
ing severe restrictions to their social life and personal identity in order to 
prevent arrests, extra-legal detention, harassment, extortion or prosecutions.57 
The UNHCR Guidelines further underline that laws criminalizing homo- 
sexual conduct “can promote political rhetoric that can expose LGB individ- 
uals to risks of persecutory harm,” or “hinder LGB persons from seeking 
and obtaining State protection.”58 Moreover, the impact on lesbians of laws 
criminalizing male homosexuality should not be overlooked; “the existence 
of criminalizing provisions against men will create a fearful environment 
for sexual minorities overall, which includes women.”59 Consequently, 
decision-makers are required to analyze “[t]he legal system in the country 
concerned, including any relevant legislation, its interpretation, application 
and actual impact on the applicant,” as well as the “scope, impact and en- 
forcement of laws that criminalize same-sex conduct.”60 Rather than focusing 
on the actual number of prosecutions, what is required is specific information 
about how criminal sanctions “reinforce persecutory social environments 
and destroy opportunities for sexual minorities to seek protection from state 
authorities.”61  

The UNHCR highlights that in countries where homosexual practices 
neither are criminalized nor enforced, other laws may be directed at sup- 
pressing homosexuality, such as sanctions relating to “public morality or 
public order laws (loitering, for example).”62 Indeed, laws that appear to 
have a general application, for instance laws against adultery or those that 
criminalize certain sexual acts between consensual partners of any sex or 
gender, may have disproportionately discriminatory impacts on sexual 
minorities because they are selectively applied, or the punishment is out of 
proportion to the objective of the law. The Federal Court held in 2012 that 
the RPD erred in failing to analyze the claim of a gay claimant from China 
that the “police arbitrarily use a variety of legal pretexts in order to penal- 
ize public displays of homosexuality,” including arresting homosexuals to 
meet quotas established for prostitution arrests.63 In Turkey, for instance, a 
traffic regulation containing misdemeanor offenses has been used by police 
to stop, search and fine or detain transgender women.64 
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2.3. Discretion/Concealment 
 
A contentious issue has surfaced directly or implicitly in the national case 
law of several States. Some decision-makers have made a distinction between 
discreet and non-discreet homosexuals, and have suggested that sexual 
minority refugee claimants could be required to take reasonable steps to 
avoid persecutory harm by concealing their personal lives or identity.65 While 
several courts have rejected the “discretion” approach,66 the issue seems to 
resurface on occasion.  

The UNHCR Guidelines are explicit and clear on this issue: “a person 
cannot be denied refugee status based on a requirement that they change or 
conceal their identity, opinions or characteristics in order to avoid persecu- 
tion.”67 It is never a condition of protection that a claimant be required to 
take steps to conceal either their political opinions, religious beliefs, mem- 
bership in a particular social group or their race or nationality to avoid 
persecution. According to the UNHCR, “there is no duty to be ‘discreet’ or 
to take certain steps to avoid persecution, such as living a life of isolation, 
or refraining from having intimate relationships.”68  

The issue of concealment has surfaced directly or implicitly in some 
Canadian tribunal decisions,69 but generally the requirement of discretion, 
and the classification of claimants into either “discreet homosexuals” or 
“non-discreet homosexuals” categories, has not taken a serious hold in 
Canadian decisions. The Federal Court clearly dismissed such a discretion 
requirement in Fosu v Canada.70 The Court set aside a decision which denied 
refugee status to a Ghanaian gay man, rejecting the RPD’s “finding which 
requires the claimant to deny or hide the innate characteristic which forms 
the basis of his claim of persecution.”71  

In fact, being compelled to forsake or conceal one’s sexual orientation 
and gender identity may in and of itself amount to persecution. In Sadeghi-
Pari v Canada, the Federal Court was clear that requiring a person to conceal 
or suppress their sexual orientation amounts to persecution:   
 

The meaning of persecution, as set out in the seminal decisions 
of Canada (Attorney General) v. Ward, [1993] 2 S.C.R. 689 and 
Chan v. Canada (Minister of Employment and Immigration), 
[1995] 3 S.C.R. 593, is generally defined as the serious inter- 
ference with a basic human right. Concluding that persecution 
would not exist because a gay woman in Iran could live without 
punishment by hiding her relationship to another woman may be 
erroneous, as expecting an individual to live in such a manner 
could be a serious interference with a basic human right, and 
therefore persecution.72 
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The UNHCR Guidelines recognize that significant psychological and other 
harms may result when a person is forced to conceal their sexual orienta- 
tion or gender identity, and this, in turn, could lead to intolerable predica- 
ments amounting to persecution.73 Essentially, insisting on discretion 
amounts to requiring refugee claimants to deny fundamental human rights 
to which they are entitled, like freedom of expression and freedom of 
association.74 

 
2.4. Forms of Persecution 
 
The UNHCR Guidelines do a commendable job of canvassing the different 
forms of persecution that sexual minorities may confront. They highlight 
the different forms of persecutory harms facing many LGBTI persons, 
including “[p]hysical, psychological and sexual violence, including rape.”75 
Lesser forms of violence can include harassment, bullying, ostracism, in- 
timidation and psychological violence, all of which can rise to the level of 
persecution. Examples of discriminatory measures amounting to persecution 
are outlined in the UNHCR Guidelines. For instance, the Guidelines recog- 
nize that LGBTI may not be able to fully enjoy their human rights, like the 
right to freedom of expression, association and assembly.76 They may be 
denied access to normally available services such as education, housing, 
health care and employment – the cumulative effect of which may give rise 
to a reasonable fear of persecution.77 The UNHCR also acknowledges that 
social, cultural and other restrictions can compel sexual minorities to enter 
into forced heterosexual marriages or relations, or be subjected to forced 
pregnancies or marital rape, all of which may reach the threshold of per- 
secution.78 The UNHCR Guidelines do set aside any suggestion that efforts 
to change an individual’s sexual orientation or gender identity by force or 
coercion with the intention of “curing” them, “treating” them, or making 
them conform to gender roles, are anything other than persecution.79 Intersex 
individuals may be particularly vulnerable to coercive surgical treatments 
aimed at “normalcy.”80 

The persecution of lesbians can be similar to the persecution of gay men 
in several ways. For instance, in a comparative study of asylum decisions 
from Canada and Australia, Jenni Millbank found that “sexual assault was 
a significant and persistent factor in the persecution of both lesbians and 
gay men.”81 However, a number of authors have identified elements of 
persecution involving lesbians that are similar to those involving women in 
general. Shannon Minter states that lesbians, as is the case with other women, 
are often victims of violence at the hands of family members. They are forced 
to marry; subjected to psychiatric treatment against their will; deprived of 
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their children; and are victims of discrimination with respect to housing, 
employment, education and health services.82  

The main threat to the safety and survival of many lesbians are not 
criminal laws or violence perpetrated by agents of the State, but rather 
social norms based on gender that subordinate women economically and 
politically, control the sexuality and reproductive freedom of women, and, 
generally, do not give women full and free access to exercise their fundamental 
rights.83 In terms of their sexuality, lesbians are viewed as resisting hetero- 
sexual imperatives prescribed by all patriarchal societies: 
 

La société patriarcale a imposé aux femmes certaines règles 
(explicites et implicites) régissant leur sexualité. Perçues comme 
étant la propriété des hommes, les femmes ne doivent exprimer 
leur sexualité que dans le cadre d’une relation avec un homme 
[...] Par conséquent, toute femme qui ne se soumet pas à cette 
obligation sexuelle est susceptible d’être marginalisée et frappée 
d’ostracisme.84 

 

Jenni Millbank argues that rape is a “sexualized attack upon lesbians” which 
serves “as a punishment for their sexual and social nonconformity.”85 
Because lesbianism is largely perceived as an affront to social or cultural 
norms relating to gender and sexuality, lesbians are particularly vulnerable 
to different forms of gender persecution designed to punish and to force 
them to conform to sexist and heterosexist norms.86  

It must, however, be underlined that gender persecution is a relevant 
category for all sexual minorities because society tends to associate gender 
and sexual non-conformity.87 Social, political, and legal disapproval of 
homosexuality is more often a reaction to the non-compliance to gender and 
social roles than a simple expression of contempt for the sexual practices of 
homosexuals.88 Generally, gender roles are based on a heterosexual orien- 
tation. Non-conformance with gender norms by gay men, lesbians, and 
transgendered persons implies a refusal to behave in ways dictated by their 
biological sex and social classification. 

For example, as Sylvia Law maintains, lesbians and gay men, in their 
existence and behavior, “deny the inevitability of heterosexuality.”89 James 
Wilets describes sexual minorities as “gender outlaws.”90 He states the fol- 
lowing: “[s]exual minorities are also gender outlaws in the sense that their 
very existence as identifiable minorities is not based upon the sexual acts in 
which they participate, but rather on their relationship to the spectrum of 
gender conformity.”91 According to Wilets, non-conformity to gender and 
social roles by gay men and lesbians is the basis of persecution and dis- 
crimination. Men and women who display homosexual tendencies or adopt 
gender identities other than those prescribed by their societies have generally 
been penalized when their activities violate the “norms of male supremacy.”92 
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Just as with lesbians, gay men and transgender people are victims of 
abuse because they do not conform to socially constructed gender roles. 
Shannon Minter explains the problem: 
 

[...] many human rights abuses against gay and transgendered 
people are also deeply rooted in and expressed through socially 
imposed gender norms. Like lesbians, many gay and transgendered 
people are extremely vulnerable to sexual and physical assault in 
families and communities, with little or no access to meaningful 
protection from the state.93 

 

Amnesty International, in a report on abuses of sexual minorities, confirms 
that gay men are often perceived as traitors, having defied masculine priv- 
ilege by adopting roles viewed as feminine.94 In fact, in a number of cases, 
it is obvious that gay men and transgender people were targeted because 
they were perceived as having transgressed strict social norms governing 
the behavior of women and men. For example, in a patriarchal society like 
Mexico, gay men are held in contempt if they are “effeminate.”95 To a great 
extent, those who persecute gays perceive a direct connection between male 
homosexuality and femininity: 
 

[t]hus homophobia is not only a fear of the idea of having sex 
with other men, but also a masculine fear of being considered or 
appearing in any way weak or feminine. Because homosexuals 
are often perceived as having feminine characteristics and taking 
on feminine roles, it is not surprising that in the case of homo- 
sexuals, as is generally the case with women, sexual assault is a 
common form of persecution. In fact, a great number of gay 
claimants state they have been victims of sexual assault or rape.96 

 

Another aspect of the intersection of sexual orientation and gender involves 
the agents of persecution. When a society’s views about gender roles are 
reflected in violence against women and sexual minorities, this violence is 
often committed by individuals who do not represent the State.97 Violent 
acts such as rape, assault and torture are employed to pressure both women 
and sexual minorities to conform to society’s gender roles. In addition, 
persecution of women and sexual minorities serves not only to pressure for 
conformity, but also to intimidate by making examples of abused women 
and sexual minorities. 

In spite of the presence of gender elements in claims made by sexual 
minorities, decision-makers (and claimants themselves) infrequently refer to 
the UNHCR Guidelines on Gender-Related Persecution Within the Context 
of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating 
to the Status of Refugees98 UNHCR Gender Guidelines or the Canadian 
gender guidelines entitled Women Refugee Claimants Fearing Gender-Related 
Persecution99 Canadian Gender Guidelines when rendering a decision on 
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a claim made by sexual minorities. The importance of establishing a link 
between gender, sexual orientation and gender identify is, it is suggested, 
evident. Persecution against sexual minorities is based on the same notions 
of patriarchy and misogyny as repression against women. It is, therefore, 
imperative that the intersection of gender, sexual orientation and gender 
identity be established to reflect the reality, impact and scope of persecution 
suffered by refugees. A gender analysis recognizing that the repression of 
women’s rights is analogous to the repression of non-conformity to social and 
sexual roles will undoubtedly improve the protection refugee law offers to 
both women and sexual minorities. In fact, the UNHCR Guidelines explicitly 
recommend that the document on sexual orientation and gender identity be 
read in conjunction with the UNHCR Gender Guidelines.100 

 
3. Convention Grounds 
 
Under Canadian refugee law, persons seeking asylum must satisfy two main 
legal tests: they must demonstrate a well-founded fear of persecution, and 
they must substantiate that the persecution they fear is on account of their 
race, religion, nationality, membership in a particular group or political 
opinion. The Convention definition of a refugee therefore requires that there 
be a nexus between the persecution that is feared and the civil or political 
status of a person (race, religion, nationality, membership in a particular 
social group or political opinion).  

The UNHCR Guidelines acknowledge that refugee protection is most 
commonly extended to sexual minorities because of the persecution individ- 
uals fear they would be subjected to as members of a particular social 
group.101 In Canada, the Supreme Court decision in Ward v Canada102 
confirmed, in obiter, that sexual orientation and gender constitute the basis 
of particular social groups as defined in the Convention.103 As the UNHCR 
Guidelines further suggests, sexual orientation or gender identity cases may 
also be analyzed in relation to other Convention grounds such as political 
opinion or religion.104  
 
3.1. Particular Social Group 
 
The expression “sexual minority” is used to refer to people whose minority 
status is a result of their sexual orientation, sexual identity, practices with 
partners of the same sex, or their refusal to conform to gendered social roles 
tied to their biological sex at birth. It also includes individuals who have 
both male and female physical and sexual characteristics and organs. Thus, the 
notion of sexual minorities regroups gays, lesbians, bisexuals, transgendered 
– which includes transsexuals and transvestites – and intersex people.  
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In the context of refugee law, LGBTI individuals can be recognized to 
constitute particular social groups based on sexual orientation, gender or 
gender identity.  
 
3.1.1. Sexual Orientation 
 
As mentioned above, in 1993, the Supreme Court of Canada clarified in 
Ward105 that sexual orientation can constitute the basis of a claim for mem- 
bership in a particular social group. Justice LaForest defined social group by 
identifying three categories of groups.106 The first category, “groups defined 
by an innate or unchangeable characteristic,” embraced “individuals fearing 
persecution on such bases as gender, linguistic background and sexual ori- 
entation.”107  

The American Psychological Association APA defines sexual orientation 
as follows: 
 

Sexual orientation refers to an enduring pattern of emotional, 
romantic, and/or sexual attractions to men, women, or both sexes. 
Sexual orientation also refers to a person’s sense of identity 
based on those attractions, related behaviors, and membership 
in a community of others who share those attractions. Research 
over several decades has demonstrated that sexual orientation 
ranges along a continuum, from exclusive attraction to the other 
sex to exclusive attraction to the same sex. However, sexual 
orientation is usually discussed in terms of three categories: 
heterosexual (having emotional, romantic, or sexual attractions 
to members of the other sex), gay/lesbian (having emotional, 
romantic, or sexual attractions to members of one’s own sex), 
and bisexual (having emotional, romantic, or sexual attractions 
to both men and women).108 

 

The APA also explains that different cultures may use identity labels to 
describe people who express some of these different attractions. In Canada, 
the most common labels are lesbians (women attracted to women), gay men 
(men attracted to men) and bisexual people (men or women attracted to 
both sexes). However, some people may use different labels or none at all. 

In NKL v Canada, the Federal Court concluded that the RPD erred when 
it stated that it had specialized knowledge that “homosexuality is innate.”109 
The RPD had relied on this “specialized knowledge” to conclude that the 
claimant was not a lesbian, “because she discovered her sexual orientation 
following a rape, rather than admitting that it was innate.”110 There is in fact 
no consensus in scientific, psychiatric and social science fields that sexual 
orientation is innate or fixed very early in life, or the product of social 
conditions. Indeed, many continue to debate whether sexuality is a “deep-
rooted, fixed and intrinsic feature of individuals”111 which develops separately 
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from social structures (referred to as the “essentialist” or “determinist” 
view); or whether it is a product of an individual’s social environment, a 
perspective put forth by advocates of the social construction theory.112 The 
APA states the following:  
 

There is no consensus among scientists about the exact reasons 
that an individual develops a heterosexual, bisexual, gay, or 
lesbian orientation. Although much research has examined the 
possible genetic, hormonal, developmental, social, and cultural 
influences on sexual orientation, no findings have emerged that 
permit scientists to conclude that sexual orientation is determined 
by any particular factor or factors. Many think that nature and 
nurture both play complex roles; most people experience little 
or no sense of choice about their sexual orientation.113 

 

Regardless of the natural or social causes of homosexuality, the decision to 
express one’s homosexuality or bisexuality by engaging in sexual conduct 
with persons of the same sex is a voluntary act.114 Many women and men 
get involved in homosexual relationships after engaging in heterosexual 
relations for many years, or they may not engaged in an intimate relation- 
ship or sexual relations. At any rate, lesbian, gay and bisexuals refugee 
claimants are extended refugee protection because they are actively per- 
secuted, regardless of the causes of homosexuality.  

Sean Rehaag has canvassed the specific problems facing bisexual claim- 
ants in the US, Australia and Canada, and identifies trends that suggest 
bisexuality may be poorly understood by refugee decision-makers.115 For 
example, the Australian Refugee Tribunal rejected a Pakistani man’s claim 
to be bisexual, concluding that his relationship with another man while in 
detention was “simply the product of the situation, where only partners of 
same sex are available, and says nothing about his sexual orientation.”116 In 
relation to sexual orientation, decision-makers should consider whether a 
claimant is bisexual, rather than only examining the exclusive homosexual 
or heterosexual orientation of the claimant. For instance, in Valoczki v Canada, 
the Federal Court categorized as an error an omission by the RPD to con- 
sider the very real possibility that the claimant was bisexual.117  
 
3.1.2. Gender 
 
“Sex” refers to the biological category to which a person belongs at birth. 
However, “gender” is a concept referring to social, cultural and psycho- 
logical values as well as learned beliefs. Gender refers to the social and 
cultural experience of being a woman or a man and the power relations 
between men and women. Thus gender is linked to the hierarchical rela- 
tionships between men and women and it encompasses the identity, social 
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status and roles and responsibilities of men and women. Feminists in par- 
ticular have been discussing this distinction since the 1970s, referring to 
gender as the social dimension of what can be perceived as biological sex.118 

As previously mentioned, the UNHCR states at the outset that the 
Guidelines “should be read in conjunction with UNHCR’s Guidelines on 
Gender-Related Persecution.”119 In doing so, the UNHCR Guidelines make 
a direct link to conclusions it reached when it drafted the UNHCR Gender 
Guidelines: gender is relevant to LGBTI asylum and refugee claims made by 
both men and women. The UNHCR Gender Guidelines affirm that “refugee 
claims based on differing sexual orientation contain a gender element.”120  

Despite the intersection of gender and sexual orientation, this link is still 
infrequently made in determinations relating to membership in a particular 
social group. In one 1996 Canadian case, the decision-makers did apply the 
Canadian Gender Guidelines in a systematic way.121 In that case, a Vene- 
zuelan lesbian had been the victim of violent, cruel and degrading acts at the 
hands of police. In deciding the claim, the members of the panel considered 
the connection between gender and sexual orientation: 
 

The claimant’s strong self-identity as a lesbian woman places her 
at greater risk of detection by the authorities. It seems evident to 
me that a woman who is easily identifiable as a lesbian is more 
likely to be a target of harassment and abuse by the police. Such 
a woman is not only challenging the social norm of hetero- 
sexuality, she is also transgressing the social mores regarding 
the role of women in society.  In his affidavit, Mr. xxxxxxxxx 
expresses this fact succinctly: 

In machista culture, the woman is subservient to the man in all 
facets of her existence and in particular to the sexual gratification 
of the man.  As such, women are seen as objects satisfying the 
needs of men, and therefore subject to the whims and needs of 
the man.  If a woman is also a lesbian she is seen as a danger to 
the status quo because she has rejected the notion that she is 
second to a man.122 

 

According to the panel, the Canadian Gender Guidelines offer clear guidance 
in recognizing that some women can fear persecution “... as a consequence 
for failing to conform to, or for transgressing, certain gender-discriminating 
religious or customary laws and practices in their country of origin.”123 
Judith Ramirez, who wrote the decision, added: “I therefore find that this 
claim is based on membership in two particular social groups, women and 
homosexuals, the two indivisible elements of being a lesbian woman.”124 
Other sexual minority cases have also since referred to the Canadian Gender 
Guidelines.125 
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3.1.3. Gender Identity 
 
The APA defines the term “transgender” as describing “people whose gender 
identity (sense of themselves as male or female) or gender expression differs 
from that usually associated with their birth sex... broadly speaking, anyone 
whose identity, appearance, or behavior falls outside of conventional gender 
norms.”126 This may lead some to seek “gender reassignment,” which usually 
involves hormones or surgery, to bring their physical characteristics into 
conformity with their gender identity. Others may simply choose to dress in 
clothes usually worn by the opposite sex.  

The APA describes “intersex” conditions as including atypical develop- 
ments of physical sex characteristics, including abnormalities of the external 
genitals, internal reproductive organs, sex chromosomes or sex-related hor- 
mones.127 Some examples include external genitals that cannot be easily 
classified as male or female, or inconsistency between the external genitals 
and the internal reproductive organs.128  

Transgendered claimants have raised their gender identity as an issue 
before the RPD at least since 1992. Testimony presented before the RPD 
demonstrates that the disgust society feels toward those who cannot conform 
to the stereotypical roles for men and women directly affects transgendered 
persons.129 The UNHCR Guidelines explain that “transgender individuals 
are often highly marginalized and their claims may reveal experiences of 
severe physical, psychological and/or sexual violence.”130  

The UNHCR Guidelines also describe the type of persecutory harms that 
may confront intersex individuals: 
 

Intersex persons may be subjected to persecution in ways that 
relate to their atypical anatomy. They may face discrimination 
and abuse for having a physical disability or medical condition, 
or for non-conformity with expected bodily appearances of females 
and males. Some intersex children are not registered at birth by 
the authorities, which can result in a range of associated risks and 
denial of their human rights. In some countries, being intersex 
can be seen as something evil or part of witchcraft and can 
result in a whole family being targeted for abuse. Similar to 
transgender individuals, they may risk being harmed during the 
transition to their chosen gender because, for example, their 
identification papers do not indicate their chosen gender.131 

 

Intersex individuals may be viewed by others as transgender. It is important 
to understand the distinction between the two groups. A report from the 
European Commission explains it as follows: “Intersex people differ from 
trans people as their status is not gender related but instead relates to their 
biological makeup (genetic, hormonal and physical features) which is neither 
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exclusively male nor exclusively female, but is typical of both at once or 
not clearly defined as either.”132 

In all traditional and patriarchal societies – in which non-conformity to 
clearly defined gender roles is not tolerated – people who identify as the 
opposite sex, who habitually wear the clothing or adopt the customs of the 
opposite sex, or who possess physical attributes of both sexes, have reason 
to fear persecution. Transgendered and intersex people are indisputably 
perceived as a threat to rigid gender and social norms.133 Yet, it is still the 
case that the Canadian Gender Guidelines are not consistently taken into 
consideration.134  

Some decision-makers have had difficulty distinguishing “sexual orien- 
tation” from “gender identity,” which may partially explain the lack of 
gender-specific analyses in transgender and intersex cases.135 The UNHCR 
Guidelines states that “transgender is a gender identity, not a sexual ori- 
entation and a transgender individual may be heterosexual, gay, lesbian or 
bisexual.”136 For example, a Lebanese claimant testified he was born a fe- 
male but has dressed and acted like a male since childhood.137 Furthermore, 
he has undergone a mastectomy and hormone treatments to change his 
biological sex. The RPD considered him to be transsexual, but they sug- 
gested that his case fell under “sexual orientation:” “I find the claimants’ 
evidence regarding the claimant’s sexual orientation, as an FTM transsexual 
who has begun the process of gender reassignment, to be credible.”138 In 
fact, it is not the claimant’s sexual orientation that was raised (he con- 
sidered himself heterosexual) but rather his gender identity: that is, the fact 
that he was in the process of changing his biological sex. 

It is important to refer to transgender claimants by their chosen name and 
gender identity. If in any doubt, a claimant should be asked which personal 
pronoun he or she would like used. In Martinez v Canada,139 the Federal 
Court concluded that the RPD mistakenly referred to a transgender man 
using feminine pronouns and found that he was a “transgender woman.”  
While not a reviewable error in the circumstances of the case, the Federal 
Court does state: “It is, of course, unfortunate that the RPD would refer to 
[the male transgender claimant] with terminology that does not reflect his 
own self-concept.”140 

 
3.1.4. Intersection of Identity Markers 
 
Many identity markers may intersect to create particular vulnerabilities to 
persecution. As mentioned above, gender is an important element to keep 
in mind. In many societies, what offends the dominant powers is often the 
way in which lesbians, gay men, transgendered and intersex people step 
outside the bounds of established social norms.141 It is not so much their 
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sexual behavior, though that is often an irritant as well, but more so the fact 
that sexual minorities challenge dominant gender values.  

Other factors may also intersect to create layered vulnerabilities.142 For 
example, the complex intersection of sexual orientation, gender, and race 
was seriously considered in relation to a claim from a Tatar lesbian from 
Russia.143 In assessing the risk of persecution faced by the claimant, the 
RPD concluded the following: 
 

[…] it is clear that your additional characteristics of being a 
lesbian and being Tatar significantly increase your vulnerability 
to rape and physical attack. They do that in several ways. They 
marginalize you from society, which marginalizes you econom- 
ically as well as socially. They also make you, certainly this 
rape incident is an example, more vulnerable to attack because 
of being perceived as a lesbian. The fact of being a lesbian, in 
terms of some rapists, is a reason for attacking you. It is also a 
reason for receiving even less protection from society.144 

 

The claimant was granted refugee status on the basis that her sexual ori- 
entation, ethnic identity and identity as a woman made her vulnerable to 
persecution. 

Finally, sexual orientation or gender identity may be only one aspect of 
the persecution faced by people with HIV/AIDS145 or individuals who 
engage in specific kinds of sexual behavior (for example, prostitution or 
survival sex).  
 
3.2. Establishing Membership in the Particular Social Group 
 
Since gay, lesbian, bisexual, transgender and intersex claimants generally 
assert that they are members of a “particular social group,” one of the legal 
elements to be satisfied is the claimant’s membership in that group. Assess- 
ing the veracity of the claimant’s sexual orientation or gender identity is a 
very difficult, sensitive and complex task in the context of an adminis- 
trative or quasi-judicial hearing. In particular, the very private and intimate 
nature of an individual’s sexual orientation or gender identity poses real 
challenges for decision-makers, who are nonetheless required to examine 
the claimants’ personal lives and intimate relationships.  
 
3.2.1. Credible or Trustworthy Evidence 
 
Sexual minority claimants may face challenges in establishing LGBTI status. 
Few LGBTI claimants are able to provide conclusive documentary or wit- 
ness evidence to confirm their membership in the particular social group.146 
Jenni Millbank cites an Australian decision that noted: 
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[I]t is difficult for applicants to substantiate and for decision-
makers to evaluate [claims on sexual orientation]. By their very 
nature, they involve private issues of self-identity and sexual 
conduct, and sometimes personal issues for individuals that may 
be stressful or unresolved. Social, cultural and religious attitudes 
to homosexuality in an applicant’s society may exacerbate such 
problems.147  

 

Therefore, one element in particular will be most determinative in establish- 
ing whether the claimant is a member of the particular social group: the 
claimant’s credibility.  

The determination of a claimant’s membership in a particular social 
group will require decision-makers to determine whether they believe the 
claimant’s evidence to that effect. In order to prove their membership, LGBTI 
must present factual evidence that supports their claim.148 The claimant 
bears the onus of proof, and members of the RPD must determine whether 
the onus has been satisfied.149 In doing so, members of the RPD will be 
called upon to assess the credibility of the claimant, other witnesses and the 
documentary evidence. 

The credibility of a claimant’s evidence relating to their membership in 
a particular social group “has to be evaluated in the light of what is generally 
known about conditions and the laws in the claimant’s country of origin, as 
well as the experiences of similarly situated persons in that country.”150 
Therefore, assessing the credibility of a claimant will require having some 
knowledge and information about the gay, lesbian and transgendered com- 
munities in the country of origin, and the legal and social reality of sexual 
minorities. It is important that decision-makers access reliable and accurate 
information about sexual minorities in a claimant’s country of origin. 

Finally, it is important to underline that determinations related to a 
claimant’s membership in a particular social group are to be guided by the 
same principles and case law applicable to all assessments of credibility, in- 
cluding making clear findings on credibility and providing adequate reason- 
ing.151  
 
3.2.2. Lack of Corroborating Evidence 
 
The UNHCR Guidelines suggest that a claimant’s “own testimony is the 
primary and often the only source of evidence, especially where persecution 
is at the hands of family members or the community.152 As the Federal 
Court has observed, “the acts and behaviors which establish a claimant’s 
homosexuality are inherently private”153 and “there are often inherent dif- 
ficulties in proving that a refugee claimant has engaged in same-sex sexual 
activities.”154 In such cases, the Guidelines suggest that “self-identification 
as LGBTI person should be taken as an indication of the applicant’s sexual 
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orientation and/or gender identity.”155 Indeed, the UNHCR Handbook, affirms 
that “if the applicant’s account appears credible, he or she should unless 
there are good reasons to the contrary, be given the benefit of the doubt.”156 

In Maldonado v Canada,157 the Federal Court of Appeal stated that 
when a claimant swears to the truth of certain allegations, a presumption is 
created that those allegations are true unless there are reasons to doubt their 
truthfulness. This principle was applied in Sadeghi-Pari v Canada,158 where 
the Federal Court found the following in relation to a sexual orientation claim: 
 

However, a lack of corroborating evidence of one’s sexual orien- 
tation, in and of itself, absent negative, rational or plausibility 
findings related to the issue, would not be enough, in my opinion, 
to rebut the Maldonado principle of truthfulness.159 

 

The facts in Houshan v Canada160 were distinguished from those in Sadeghi-
Pari. In Houshan, the RPD made negative credibility findings in relation to 
the claimant’s sexual orientation. The Federal Court found that the RPD’s 
conclusions were not reviewable because they were based on negative, 
rational plausibility findings that rebutted the Sadeghi-Pari presumption of 
truthfulness.161  

In sum, in rejecting claimants’ testimonies regarding their sexual orien- 
tation or gender identity, members of the RPD must be careful to clearly 
identify the contradictions, inconsistencies, omissions or implausibility that 
support a negative conclusion on the issue of membership in the particular 
social group. 
 
3.2.3. Implausibility 
 
Members of the RPD are “entitled to make reasonable findings based on 
implausibility, common sense and rationality, and may reject evidence if it 
is not consistent with the probabilities affecting the case as a whole.”162 
However, members of the RPD must be careful when rendering a decision 
based on a lack of plausibility. The Federal Court has cautioned that be- 
cause refugee claimants come from different cultures, actions which appear 
implausible when judged from Canadian standards might be plausible when 
considered from within the claimant’s social, political and personal sur- 
roundings.163 

Moreover, when a member of the RPD makes inferences concerning 
the plausibility of the evidence, there must be a basis in the evidence to 
support the inferences.164 The Federal Court has stated that “findings of im- 
plausibility are inherently subjective assessments which are largely dependent 
on the individual Board members’ perceptions of what constitutes rational 
behavior.”165 Therefore, the RPD decision must identify all of the facts 
which form the basis of the implausibility conclusions.166 The Federal Court 
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has also “repeatedly warned that implausibility findings cannot be made on 
the basis of stereotypical attitudes or projected behavior that is unsupported 
by the evidence.”167  

In a claim based on sexual orientation, the RPD concluded as implausible 
the claimant’s statement that his classmates and teachers discovered his 
homosexuality, given he also testified he lived a much closeted life. The 
Federal Court stated: 
 

It is obvious that the Applicant’s fellow students did not need a 
public declaration to label and target him as a homosexual. It 
appears that the CRDD had trouble believing that the Applicant 
would be so labeled and targeted because he did not act as the 
CRDD might expect of a homosexual in Romania. As there is 
no evidence on the record to establish the contact of the profile 
and behavior the CRDD expected, I find that the implausibility 
finding unsupported by evidence and cannot stand.168  

 

In another case, the Federal Court held that the RPD’s implausibility finding 
could not be sustained; the Court was of the view the RPD speculated when 
it concluded that a father’s shame over a daughter’s homosexuality would 
outweigh his outrage, and it was implausible that the father would have 
called relatives to tell them his daughter was gay.169 The Federal Court found 
two reviewable plausibility findings in Dosmakova v Canada (Citizenship 
and Immigration).170 In that case, the RPD did not believe the claimant’s 
sexual orientation because she hadn’t realized her same-sex attractions 
until she entered into a lesbian relationship in her mid-50s. The RPD held 
that this was not plausible since “most homosexual people have some real- 
ization with respect to their sexual orientation when they begin to explore 
their sexuality in their teens or early twenties.”171 The RPD also found the 
claimant’s emotional reaction to be implausible. The claimant had described 
that in entering a lesbian relationship “she felt happiness and sexually 
satisfied, that she was happy about it and had no regrets.”172 The RPD 
concluded that given the homophobia in her country, “it is reasonable to 
expect that she would express some misgivings with respect to her initial 
feelings.”173 The Federal Court overturned the decision, because the plau- 
sibility findings were “unsupported by the evidence and [were] patently 
unreasonable.”174 

 
3.2.4. Stereotyping 
 
There are no universal characteristics and qualities that typify sexual minor- 
ities. The experience of sexual minorities around the world is tremendously 
diverse and different.175 This is particularly true of the multinational and 
multicultural context of the refugee hearing room where stereotypical views 
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of sexual minorities are even more likely to be inaccurate and misleading 
when applied to a different cultural context. Jenni Millbank, for instance, 
has documented a troubling trend in Australian case law where decision-
makers doubt or disbelieve the sexual identity of refugee applicants when 
they do not fit “highly stereotyped and westernized notions of ‘gayness.’”176 
Barry O’Leary claims similar problems exist with some UK decision-
makers.177 Cases in the US and Canada have also relied on highly problem- 
atic stereotypes.178  

Individuals experience and live their sexual orientation in many different 
ways, depending on their country of origin, gender, culture, social class, 
education, religion, family background and socialization. There is no uniform 
way in which LGBTI recognize and act on their sexual orientation or gender 
identity. Therefore, answers to decision-makers’ questions about a person’s 
sexual orientation will widely vary. 

Hopefully, the increased visibility of lesbians, gay men and bisexuals in 
North America has informed most Canadians about some of the realities of 
the lives of lesbians and gay men living in Canada. Many live discreet or 
clandestine lives; others share their lives with their family and friends; and 
a smaller number engage in political and activist work for lesbian and gay 
rights. Even in Canada, women and men suffer from discrimination, harass- 
ment, and even violence because of their sexual orientation. Most important 
is the fact that every lesbian, gay and bisexual person in Canada experiences 
and lives their sexual orientation in a wide variety of ways.  

While the experience of lesbians and gay men in this country is diverse, 
it is nothing compared to the tremendously divergent and different experi- 
ences of sexual minorities around the world. Human sexuality is strongly 
influenced by social, cultural, religious, and even political environments. It is 
also an aspect of human experience that is poorly understood and tremen- 
dously repressed in many countries. Moreover, individuals who have a 
different sexual orientation or gender identification from the majority are 
invariably among the most marginalized and oppressed groups in any 
society. Given the diversity of the global context, it is dangerous to make 
assumptions about the lives of members of a sexual minority.  

The UNHCR Guidelines underline how important it is to avoid relying on 
stereotypical perceptions of sexual minorities in determining their member- 
ship in the particular social group: “This can be misleading in establishing 
an applicant’s membership of a particular social group. Not all LGBTI 
individuals look or behave according to stereotypical notions.”179 The Fed- 
eral Court has also clearly stated that using stereotypes is inappropriate. In 
Dosmakova v Canada, Justice Dawson observed “that plausibility findings 
cannot be made on the basis of stereotypical attitudes or projected behaviors 
that is unsupported by the evidence.”180   
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In a recent case, the Federal Court held that the RPD’s “insistence that 
an individual needs to go to the gay village to be gay” to be “stereotypical 
and thus unreasonable.”181 In yet another recent case, the Federal Court 
strongly rejected a plausibility finding based on an unacceptable stereotype. 
The Court held that the RPD was “effectively saying that gay men are pro- 
miscuous and that they are incapable of living in monogamous relation- 
ships,” and that “no gay man would choose to live outside of the gay com- 
munity.”182 Because of the use of stereotypes, the Federal Court rejected all 
of the RPD’s credibility findings: “The idea that gay men are invariably 
promiscuous and incapable of establishing stable relationships is a pejorative 
characterization and it colors all of the Board’s evidentiary findings, as well 
as its state protection finding.”183  

In a 2003 judicial review, the Federal Court found that the RPD wrongly 
relied on stereotypes about gay men in rejecting a Ukrainian teenager’s 
refugee claim.184 The Court stated that inferences made by the RPD “were 
based on stereotypical profiles that simply cannot be assumed to be appro- 
priate to all persons of homosexual orientation . . .”185 In 2004, the Federal 
Court of Canada allowed an application for judicial review because the 
RPD had erred in stating that “it is surprising that the claimant did not have 
any problems with the authorities even though his appearance and his 
artistic and occupational activities over many years might have suggested a 
tendency or orientation other than heterosexual.”186 In a similar finding, the 
Federal Court held in a 2005 ruling that the RPD’s requirement that a claim- 
ant be effeminate in appearance or behavior constituted a “thoroughly dis- 
credited stereotype which should not have any bearing on the Board’s 
judgment of the Applicant’s credibility.”187 In another case, a Colombian 
woman alleged that “[...] as a result of her physical attributes, including her 
manner of speaking and walking, physical appearance, and her choice of 
attire, she is a visible target for cleansing squads and skinhead groups.”188 
The RPD was not convinced; the decision reveals stereotypical ideas of 
how lesbians appear: “The claimant presents as an articulate, professional, 
well-groomed, and attractive young woman.  Based on all these consider- 
ations, including the fact that she has yet to be targeted in Colombia as a 
result of her alleged physical attributes, the panel cannot conclude that the 
claimant’s sexual orientation would be physically obvious to intolerant and 
bigoted segments of Colombian society.189 Viewing gay men as effeminate 
or lesbians as masculine reveals prejudicial stereotypes about gay men and 
lesbians, and a narrow understanding of the construction of masculinity and 
feminity.   

Manifestly, decision-makers should be very cautious about assessing a 
claimant’s membership in a particular social group based on the perception 
of the claimant’s physical appearance, mannerisms or manner of dress, or 
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on any expectations of how they are to behave. Such conclusions may con- 
stitute stereotyping unless based on a sound evidentiary foundation, such as 
evidence of how the claimant would be perceived in his or her home 
country. The Federal Court has stated that determinations of ethnicity cannot 
be based on the physical appearance of the claimant if such observations are 
simply based on the decision-maker’s observations of a claimant’s appear- 
ance or on stereotypical assumptions.190 It is strongly suggested that the same 
principle applies to the determination of a claimant’s sexual orientation or 
gender identity.  
 
3.2.5. Appropriate Enquiries and Difficulties Relating to  
          Testifying about Sexual Orientation and Gender Identity 
 
Homosexuality remains a controversial topic for some Canadians. While 
the lives of Canadian lesbians and gay men have significantly improved in 
the last few decades, the levels of discrimination, homophobia and violence 
remain significant. Debates over the issue of same-sex marriage revealed 
that many Canadians held strong views against homosexuality.191 It is im- 
portant that decision-makers reflect on their own prejudices and assumptions 
about homosexuality in order for them to be able to fairly assess the cred- 
ibility of a sexual minority’s testimony. The UNHCR Guidelines recommend 
that targeted training sessions be held to ensure adjudicators and staff possess 
an awareness of LGBTI issues and that LGBTI claimants are interviewed 
by officials who are well informed about the distinctive aspects of LGBTI 
refugee claims.192 The recurring training conducted by the IRB on sexual 
orientation and gender identity is certainly among the best practices in this 
area.193 

Claimants may have difficulties discussing their sexual orientation or 
gender identity. For refugees around the world, asylum claims based on 
political opinion, religion, nationality or race are for the most part well-known 
and established grounds. There is generally no sense of shame or feeling of 
self-oppression in revealing the kind of information required to found their 
claim on these grounds. For sexual minorities, sexual orientation and gender 
identity issues may carry with them a sense of shame, self-hating and em- 
barrassment given the very personal and private nature of the topic, and 
may be accompanied by fears of losing their life, freedom or livelihood. It 
is therefore important for decision-makers to keep in mind that it may be 
very difficult for sexual minorities to speak about their sexual orientation 
or gender identity and their lives, particularly to state officials.  

The UNHCR Guidelines concur and state that “experiences of disap- 
proval and of “being different” or the “other” may result in feelings of 
shame, stigmatization or isolation.”194 The Guidelines further suggest that 
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some LGBTI individuals “may be deeply affected by feelings of shame, 
internalized homophobia and trauma, and their capacity to present their 
case may be greatly diminished as a consequence. Where the applicant is in 
the process of coming to terms with his or her identity or fears openly ex- 
pressing his or her sexual orientation and gender identity, he or she may be 
reluctant to identify the true extent of the persecution suffered or feared.”195 

Communication difficulties may be exacerbated by the need to rely on 
interpreters in the hearing room. The UNHCR Guidelines recognize that 
“the interpreter must avoid expressing, whether verbally or through body 
language, any judgment about the applicant’s sexual orientation, gender 
identity, sexual behavior or relationship pattern.”196 Indeed, “[i]nterviewers 
and interpreters who are uncomfortable with diversity of sexual orientation and 
gender identity may inadvertently display distancing or demeaning body 
language.”197 In a recent case, the Federal Court noted that a translation 
difficulty was at the heart of an inconsistency finding made by the RPD. In 
that case, the Federal Court held that the RPD overlooked the testimony of 
the interpreter that Chinese characters could mean both “sodomy” and 
“prostitution,” and that one translation, rather than showing a discrepancy, 
supported the claimant’s version of events.198 

In many countries, repression against sexual minorities is state sponsored 
or encouraged, so it is difficult for many to imagine that state officials could 
possibly be anything less than hostile to discussions of homosexuality. 
Indeed, some individuals believe that to speak frankly about their intimate 
life and sexual orientation or gender identity would only prejudice their case 
and exclude them from the refugee protection system. For instance, some gay 
and lesbian claimants have indicated that concerns about negative repercus- 
sions to their coming out explain either delays in applying for refugee 
protection or omissions in first mentioning sexual orientation as a basis for 
their fear of persecution.199 The UNHCR Guidelines properly suggest that: 
 

Adverse judgments should not generally be drawn from someone 
not having declared their sexual orientation or gender identity at 
the screening phase or in the early stages of the interview. Due 
to their often complex nature, claims based on sexual orientation 
and/or gender identity are generally unsuited to accelerated pro- 
cessing or the application of ‘safe country of origin’ concepts.200 

 

Decision-makers must remember to be sensitive with regard to questioning 
claimants about current or past relationships (presuming they have been 
involved in a same-sex relationship) since it involves personal and intimate 
information that the claimant may be reluctant to discuss, or have difficulty 
communicating in a quasi-judicial hearing. In some cases, claimants have 
asked their current partner to testify or submit an affidavit attesting to their 
relationship.201 It would be inappropriate, however, to expect a couple to be 
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physically demonstrative at a hearing as a way to establish their sexual 
orientation.202 

While the Federal Court held that it is open to the RPD drawing a 
negative inference from an applicant’s inability to clearly describe sexual 
activities with an alleged lover,203 the UNHCR Guidelines are clear that 
“[a]pplicants should never be expected or asked to bring in documentary or 
photographic evidence of intimate acts.”204 It is further suggested that asking 
questions about actual sexual practices can be an improper way to determine 
a claimant’s sexual orientation or gender identity. Such questions can cause 
embarrassment, shame, humiliation and confusion, which in turn will make 
a credibility assessment that much harder to make. In fact, the Federal Court 
has also concluded that decision-makers should not define a claimant’s 
homosexuality by the performance of certain acts.205  

In addition, some lesbians and gay men have been the victims of sexual 
assault or sexual abuse at the hands of the agents of persecution.206 Similar to 
the sexual assault of women, rape can be used as a tool to torture, humiliate 
and degrade LGBTI. Questioning surrounding such events should be con- 
ducted with the same respect and sensitivity as in the case of sexual assault 
victims more generally. In a 2012 decision, the Federal Court characterized 
comments made by the RPD that a claimant “was not particularly young 
when he was sexually abused at age 12” as “sarcastic and inappropriate.”207 

The one aspect of the lives of sexual minorities that is universal is the 
pervasive societal rejection of their sexual orientation or gender identity. 
There is no country where LGBTI can grow up free of prejudice, discrimi- 
nation, persecution or repression. The result is that most LGBTI will struggle 
with their sexual orientation or gender identity at some point in their lives, 
and that struggle will often move them away, or place them in opposition of 
their families, friends, communities and society in general. It is suggested 
that inquiries into areas that touch upon the claimant’s personal experience 
as LGBTI will provide the strongest basis for assessing the credibility of 
the claimant on the issue of whether he or she is a member of the particular 
social group. 

But it is important to remember that how people experience sexuality 
and persecution may differ markedly from one claimant to another, even if 
they are from the same country. It cannot be stressed enough, however, that 
there are no true or uniform answers to questions about a claimant’s ex- 
perience of: their sexual orientation or gender identity; the reactions of their 
family and community; and their interaction with the larger society and the 
agents of persecution. The objective of questioning a claimant about their 
membership in a particular social group is to elicit evidence from the claim- 
ant that will assist in determining credibility. It is not so much the uniformity 
or homogeneity of the answers that is important, as answers to these types 
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of questions can differ from one individual to the next. Rather, the fact that 
the evidence elicited through this questioning will assist in evaluating the 
consistency and plausibility of the testimony as well as the overall demeanor 
of the claimant is important. 

Jenni Millbank has documented Australian refugee decisions where the 
questioning to assess the veracity of claims to membership of a group 
based on sexuality or gender identity was contentious and at times highly 
inappropriate. For instance, Millbank asserts that: 
 

… in numerous cases it appears from the text of decisions that 
applicants were questioned principally about matters such as the 
locations and names of gay nightclubs in Sydney and Melbourne 
to assess their familiarity with the gay ‘scene’. Surely it is an 
unreasonable expectation of individuals from elsewhere in the 
world who are attracted to members of the same sex that they 
should be interested in and attend gay bars and clubs in inner-
city locations in Australia as a matter of course upon their re- 
location here. Yet when applicants responded that they were not 
familiar with the locations of gay bars, asserted a preference for 
socializing privately or in other venues or suburbs, or claimed 
to have gone to mainstream pornography venues for male/male 
sex, they were disbelieved. (Moreover when applicants did name 
bars they had attended, some tribunal members took steps such 
as telephoning the named bars to ask whether the staff remem- 
bered them.)208 

 

In yet another Australian case, an Iranian refugee claimant was questioned 
about what was presented as universally known or accepted gay cultural icons, 
with the expectation the claimant would be familiar with such references to 
Western popular culture.209 As Millbank suggests, decision-makers need to 
avoid relying on “stereotyped ideas of what it means to be gay, or precon- 
ceptions as to what a gay identity necessarily entails.”210 

 
3.3. Imputing Membership in a Particular Social Group 
 
It is important to remember that a claimant does not actually have to be a 
member of the particular social group. According to Ward, it is sufficient 
that the agents of persecution believe the person to be a member of the 
particular social group.211 The UNHCR Guidelines also rightly refer to the 
fact that a claimant does not actually have to be a member of the particular 
social group.212  

This principle was applied by the Federal Court to claims based on sexual 
orientation in Dykon v Canada.213 In that case, the claimant based his claim 
partly on his fear that he would be persecuted on the grounds of sexual 
orientation. He told the RPD that he had been raped by two Ukrainian men 
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after they confronted him about speaking Russian in a café.214 The claimant 
stated he believed that the two men, who had photographed the assault, had 
spread rumors about the attack. As a consequence, some people believed 
him to be gay and subjected his mother and him to harassment. The RPD 
dismissed his claim based on sexual orientation because “there was no 
evidence presented that the claimant was in fact a homosexual, only that he 
was perceived as one by some people.”215 The Federal Court Trial Division 
rejected this finding, stating that the RPD seriously erred when it claimed 
that the applicant did not suffer persecution because he was not in fact gay. 
The court stated that “it is totally irrelevant . . . whether he was in fact a 
homosexual or not.”216 It is the beliefs of the persecutors that are important, 
and in this case the individuals responsible for the harassment perceived 
the claimant to be a homosexual.  

 
4. State Protection 
 
State protection has been an emerging and recurring issue in sexual orien- 
tation and gender identity claims. Increasingly, the outcome of many claims 
depends on whether the claimant has adduced clear and convincing evidence 
that state authorities cannot or will not protect sexual minorities.  

International refugee law was designed to reinforce protection individuals 
may receive from their own countries. Absent a complete breakdown of the 
state apparatuses217 or an admission by the state authorities that they are 
unable to protect the claimant, a claimant must advance clear and convincing 
evidence of the state’s inability to protect him or her. In addition, courts have 
held that “where a state is in effective control of its territory, has military, 
police and civil authority in place, and makes serious efforts to protect its 
citizens, the mere fact that it is not always successful at doing so will not be 
enough to justify a claim that the victims of terrorism are unable to avail 
themselves of such protection.”218 In Canada, the Federal Court of Appeal 
has held that the burden of proof is proportional to the degree of democracy 
within the state in question.219 The more democratic the state, the more 
available domestic remedies the claimant must exhaust before claiming 
refugee protection.  

The Federal Court has however also stated that democracy alone does not 
ensure adequate state protection; the quality of the democratic institutions 
providing that protection must be considered.220 With respect to Mexico, for 
instance, the Federal Court has recognized that “Mexico is a functioning 
democracy,” but it has also noted that “there are well-documented gover- 
nance and corruption problems that require decision-makers to engage in a 
full assessment of the evidence place before them on the issue of state pro- 
tection.”221 In Villicana c Canada, the Federal Court applied this reasoning 
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to a claim made by a gay man and his family; the claimant testified that 
“the Mexican police discriminate against homosexuals and, as a result, as- 
sistance would not be forthcoming.”222 The Court concluded that the evidence 
before the RPD suggested “that all police forces in Mexico are riddled with 
corruption and are operating outside the law” and the RPD “had an obligation 
to review it.”223 

Several reasons explain the growing relevance of state protection in sexual 
orientation and gender identity claims. Availability of state protection has 
impacted the social, political and legal progress in several countries. Legal 
reforms include the implementation of specific measures to protect the human 
rights of sexual minorities, including remedies such as mechanisms for 
individual complaints to an ombudsman, human rights commissions and 
measures to counter homophobia within police and state security forces. 
Decision-makers have therefore begun to examine the extent to which a 
gay man, lesbian, bisexual or transgender person can seek protection in his 
or her country of origin rather than obtain refugee protection elsewhere.  

Another reason the question of state protection is increasingly relevant 
in sexual orientation and gender identity claims is the fact that a significant 
number of claims identify private violence as the source of the feared per- 
secution. Individuals who are not agents of the state often commit violence 
against sexual minorities — a fact acknowledged in the UNHCR Guide- 
lines.224 For instance, Shannon Minter states that lesbians, as is the case with 
other women, are often victims of violence at the hands of family members. 
They are forced to marry, subjected to psychiatric treatment against their 
will, deprived of their children and discriminated against in respect of housing, 
employment, education and health services.225 Gay male claimants also 
testify about abuse received at the hands of family members226 and the family 
and social pressures that require them to conform to strict gender-based 
social roles. Some of the gay claimants had been forced into marriages of 
convenience,227 while others claim to have been pressured to have child- 
ren.228 In such cases, where the agents of persecution are private individuals, 
the availability of state protection becomes a key issue to be determined as 
it is presumed that a claimant could turn to the state for protection from 
family members or other private persecutors. 

To rebut the presumption of state protection, refugee claimants must 
show clear and convincing evidence that state authorities in their countries 
of origin are unable or unwilling to protect them. This burden is more dif- 
ficult for sexual minorities for a number of reasons. First, the existence of 
laws criminalizing homosexual activity can directly impact the availability 
of state protection. Penal prohibitions, whether enforced or not, can “reinforce 
persecutory environments and destroy opportunities for [sexual minorities] 
to seek protection from state authorities.”229 The UNHCR Guidelines recog- 
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nize that the existence of criminal sanctions for homosexuality may hinder 
access to State protection:  
 

Depending on the situation in the country of origin, laws criminal- 
izing same-sex relations are normally a sign that protection of 
LGB individuals is not available. Where the country of origin 
maintains such laws, it would be unreasonable to expect that the 
applicant first seek State protection against harm based on what 
is, in the view of the law, a criminal act. In such situations, it 
should be presumed, in the absence of evidence to the contrary, 
that the country concerned is unable or unwilling to protect the 
applicant.230 

 

A second, related issue is the fact that sexual minorities have to declare their 
sexual orientation and gender identity in order to access state protection. 
The question becomes whether this is realistic or reasonable.231 Human 
Rights Watch published a report on homophobic violence in Jamaica in 
2014 and their findings on police authorities are summarized as follows: 
 

Cases of police violence toward LGBT people appear to have 
decreased in the decade since Human Rights Watch documented 
such violence in our 2004 report, Hated to Death. However, the 
persistence of even isolated cases is of great concern given the 
police’s role as a source of protection. At the root of much police 
abuse appears to be the same intolerance and homophobia found 
in Jamaican society more broadly. For example, Human Rights 
Watch interviewed a foot patrol police officer in Montego Bay 
who said LGBT people were criminals, and deserved the violence 
they experienced. A detective corporal from CISOCA, also in 
Montego Bay, told Human Rights Watch: “Gay men need to 
just stop being gay.… They are just greedy. I even think that 
the Police Force Order on Diversity should stop.”232 

 

The report details cases where the police failed to intervene, investigate and 
arrest perpetrators of homophic attacks. In other cases, the police were the 
instigators of violence and abuse towards LGBT individuals. In sum, the cases 
examined by Human Rights Watch support the conclusion that it would be 
unreasonable for Jamaican gay men and lesbians to seek state protection. 

Third, as previously mentioned, independent country information remains 
hard to find for many parts of the world, and current information is often 
general and descriptive – rather than specific and evaluative – about state 
protection. For example, the 2014 ILGA report State-Sponsored Homo- 
phobia includes very little analysis of the scope, impact and enforcement of 
laws that criminalize same-sex conduct and their impact on the availability 
of state protection.233 It is difficult to rebut the presumption of state pro- 
tection when human rights documentation is unavailable or provides little 
information on attitudes and actual practice. While some cases benefit from 
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extensive and wide-ranging human rights documentation,234 others rely on 
a relatively small range of sources.  

Sexual minorities must be able to access State protection in a genuine 
and meaningful way. The UNHCR Guidelines states that: 
 

Where the legal and socio-economic situation of LGBTI people 
is improving in the country of origin, the availability and effec- 
tiveness of State protection needs to be carefully assessed based 
on reliable and up-to-date country of origin information. The 
reforms need to be more than merely transitional. Where laws 
criminalizing same-sex conduct have been repealed or other 
positive measures have been taken, such reforms may not impact 
in the immediate or foreseeable future as to how society generally 
regards people with differing sexual orientation and/or gender 
identity.235 

 

In Melo v Canada,236 the Federal Court noted that the RPD, in assessing the 
availability of state protection, only focused on the positive legislative changes 
that had been made in Brazil. The Court held that this was an error, as the 
“real life situation” of the claimants had to be examined.237 It further stated 
that decision-makers must address “whether the legislative changes have in 
fact resulted in any meaningful protection” for sexual minorities.238  

 
5. Internal Flight/Relocation Alternative 
 
The concept of “internal relocation alternative,” or “internal flight alternative” 
(IFA) has become integral to the determination of whether a claimant is a 
Convention refugee.239 That said, however, the RPD must expressly raise 
the question at the hearing and the claimant must be afforded the oppor- 
tunity to address it with evidence and argument. 

In assessing whether a refugee’s fear of persecution is well-founded, 
decision-makers determine whether the claimants can avail themselves of a 
safe place in the country of origin. The IFA rule essentially involves an 
analysis of the general situation in the country to determine the risks faced 
by the claimant in a proposed site of relocation. It also involves a consider- 
ation of the individual’s personal circumstances to assess the claimant’s 
ability to effectively access and integrate into that location.240 Both of these 
conditions must be satisfied for a finding that the claimant has an IFA. 
Refugee protection will be denied if a claimant did not exhaust all pos- 
sibilities of reaching safety in an area within the claimant’s own country 
before seeking international protection.  

IFAs are increasingly being assessed in claims based on sexual orien- 
tation and gender identity. Social, political and legal progress is sometimes 
highly localized in a state; more tolerant destinations may therefore constitute 
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an IFA for gay men, lesbians, bisexuals or transgender persons. In addition, 
meaningful protection in a different area of the country may indeed be 
available to a claimant when he or she is being persecuted by non-govern- 
mental entities acting independently of any governmental control or support. 
As mentioned above, private persecution is regularly raised in cases brought 
forth by members of sexual minorities. 

The UNHCR Guidelines recognize the relevance of this issue in relation 
to sexual minority claims. The Guidelines state that if a country has laws 
criminalizing same-sex relations and the laws are enforced, “it will normally 
be assumed that such laws are applicable in the entire territory.”241 As a 
result, “[w]here the fear of persecution is related to these laws, a consider- 
ation of IFA would not be relevant.”242  

The UNHCR further urges decision-makers to probe the actual reality 
of state protection in another location before concluding that an IFA is 
available to sexual minorities:  
 

Intolerance towards LGBTI individuals tends to exist country- 
wide in many situations, and therefore an internal flight alter- 
native will often not be available. Relocation is not a relevant 
alternative if it were to expose the applicant to the original or 
any new forms of persecution. IFA should not be relied upon 
where relocation involves (re-)concealment of one’s sexual ori- 
entation and/or gender identity to be safe.243 

 

The UNHCR also counsels that the presence of “United Nation agencies, 
non-governmental organizations, civil society, and other non-State actors are 
not a substitute for State protection.”244  

Many of the problems identified previously in the discussion on state 
protection apply to the viability of an IFA for sexual minorities. For instance, 
the concern that independent country information does not probe the actual 
reality of protection is a constant concern in refugee claims based on sexual 
orientation and gender identity.245 The problem with independent country 
information is in large part due to the fact that an IFA is a highly specific 
refugee law concept. International and national human rights organizations 
generally engage in fact-finding in attempts to influence public opinion and 
international organizations, and to shame and stigmatize abusive govern- 
ments. They are not primarily concerned with gathering information to meet 
the specific legal needs of asylum seekers and refugee claimants.  

Therefore, human rights reports rarely compare internal locations to 
determine whether one part of a country is a safer place for minorities or 
targeted individuals. In their recent report on Turkey, Human Rights Watch 
provided a comprehensive picture of the discrimination and repression facing 
sexual minorities.246 However, the report did not compare the status of gay 
men, lesbians, bisexuals and transgender persons relative to their geographic 
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location within the country. It is therefore unclear how useful the information 
in the report will be to a refugee claimant trying to counter claims that large 
cities such as Ankara or Istanbul may constitute IFAs.  

Another relevant issue is the emergence of the “country of first arrival” 
principle and its potentially negative impact on sexual minorities. Increasingly, 
States are deflecting claimants to safe third countries, arguing that claimants 
should avail themselves of the protection of the first state through which 
they travelled when fleeing persecution. Jessica Young has examined the 
ways in which the safe third country can impact sexual minorities. Young 
claims that “an individual’s failure to seek refugee status in a safe third 
country can have a negative impact upon [a decision maker’s] assessment 
of his or her subjective fear of persecution.”247 In other words, a decision-
maker may find a claimant’s testimony in relation to their subjective fear of 
persecution less credible if they failed to seek asylum at the first oppor- 
tunity. Jenni Millbank suggests UK decision-makers are “demonstrably 
less sensitive than those elsewhere to the prospect that a refugee claimant 
on the basis of sexual orientation may not be able, or may not feel able, to 
make their claim in another country en route.”248 LGBTI face particular 
challenges that need to be considered in relation to this question. As Young 
argues, “a number of factors relating to the experience of sexual minority 
claimants, such as a general lack of awareness of their ability to claim 
refugee status or being “closeted,” may influence whether they seek asylum 
prior to their arrival” in the country when they eventually make a refugee 
claim.249 

 
6. Sur place Claims 
 
Persons who are not refugees when they leave their country, but who becomes 
refugees at a later date, are refugees sur place. The UNHCR Guidelines 
appropriately points out the relevance of sur place claims for some sexual 
minority claimants. Not all LGBTI applicants may have experienced perse- 
cution in the past. Some claimants may not have identified as gay or lesbian 
before their arrival in the country of refuge, or consciously decided not to 
act on their sexual orientation or gender identity in their country of origin.250 

The fear of persecution may arise while they are in the country of refuge, if 
they engage in political activism or media work, or if their sexual orientation 
is exposed by someone else.251 Such a situation would make a claimant a 
refugee sur place. Decision-makers must keep in mind than some sexual 
minorities who are refugees sur place will not have personally experienced 
persecution, and their knowledge of gay and lesbian activities in their country 
of origin may be limited.  
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7. Independent Human Rights Documentation 
 
To meet the requirements of the 1951 Convention definition of refugee, a 
claimant must present supporting evidence which normally consists of tes- 
timony of the claimant and general evidence of a country’s human rights 
record. While a claimant’s testimony may constitute the whole of the evidence 
if it is “plausible, credible and frank,”252 independent country information 
will often be used to support a claim. For instance, assessing whether the 
cumulative effect of discrimination rises to the level of persecution is to be 
made by reference to reliable, relevant and up-to-date country of origin 
information. Such evidence is typically drawn from governmental, non-
governmental, and media reports.  

When claims based on sexual orientation and gender identity were first 
presented in the early 1990s, sexual minorities encountered a specific set of 
problems in the area of fact-finding.253 First, in many countries, very little 
information was available on human rights violations against sexual minor- 
ities. Governmental and non-governmental organizations were not document- 
ing human rights violations against sexual minorities and thus were not 
able to provide the independent country information necessary to prove the 
objective components of the definition of refugee. Second, when available 
information originated from gay, lesbian, bisexual and transgender organi- 
zations, their evidence was sometimes dismissed as biased and unreliable.  

The situation has improved as mainstream human right organizations 
have expanded their mandates to include the investigation of discrimination 
and persecution against sexual minorities. In addition, documentation from 
sexual minority rights organizations is increasingly regarded as a credible 
source of information.254 For instance, the Federal Court recently examined 
the RPD’s preference in a case involving a Nigerian claimant for country 
condition evidence prepared by the Canadian High Commission over that 
of a LGBT advocacy group. The Court cautioned against dismissing infor- 
mation provided by advocacy groups: 
 

[38] The notion that evidence from a particular advocacy group 
or, for that matter, any advocacy group is consistently or uniformly 
less objective than country condition evidence prepared by 
diplomats, must be examined carefully in light of information from 
those closest to the situation, including diplomats, themselves, 
when and where they are privy to first-hand knowledge. This is 
to ensure that findings be considered as objectively as possible 
in light of tests of corroboration.   
[39] By this means of analysis, evidence which would otherwise 
not be brought forward would see the light of day for the pur- 
pose of analysis, and, not be dismissed out of hand, otherwise, 
the voice of the ordinarily voiceless, would remain voiceless; 
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however, plausibility and consistency of evidence must not be 
overlooked in such an exercise; it requires the delicate, intricate 
and vigilant scrutiny of complete evidence analysis by decision-
makers in each and every case.255 

 

Nevertheless, while the developments described above increasingly allow 
LGBTI refugee claimants to provide some supporting evidence of their well- 
founded fear of persecution or their inability to access State protection, 
documentary challenges remain to this day. 

First, availability of documentation remains a problem. The extent to which 
mainstream international human rights organizations and sexual minority 
rights groups are able to uncover worldwide abuses against sexual minorities 
is still limited. In most countries, stigma continues to attach to issues sur- 
rounding sexual orientation and gender identity. This often means that homo- 
phobic violence is not documented, making it difficult to investigate the 
problem. Louise Arbour, then-UN High Commissioner for Human Rights, 
declared in 2006:  
 

[b]ecause of the stigma attached to issues surrounding sexual 
orientation and gender identity, violence against LGBT persons 
is frequently unreported, undocumented, and goes ultimately 
unpunished. Rarely does it provoke public debate and outrage. 
This shameful silence is the ultimate rejection of the fundamental 
principle of universality of rights.256  

 

Increased activism has also been met with attacks on gay, lesbian, bisexual, 
and transgender human rights defenders, which seriously impede their ability 
to document violations. The particular risks faced by human rights defenders 
working on issues of sexual orientation have been recognized by the Special 
Representative of the UN Secretary-General on human rights defenders in 
2001: 
 

Greater risks are faced by defenders of the rights of certain 
groups as their work challenges social structures, traditional 
practices and interpretation of religious precepts that may have 
been used over long periods of time to condone and justify 
violation of the human rights of members of such groups. Of 
special importance will be women’s human rights groups and 
those who are active on issues of sexuality especially sexual 
orientation and reproductive rights. These groups are often very 
vulnerable to prejudice, to marginalization and to public repudi- 
ation, not only by State forces but other social actors.257 

 

The UN High Commissioner for Human Rights recognized the problem as 
well: 
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I recognize that many LGBT human rights organizations work 
in extremely difficult circumstances. They are denied freedom of 
association when the authorities shut them down, or otherwise 
prevent them from carrying out their work. They are physically 
attacked when they organize demonstrations to claim their rights. 
Many have even been killed for daring to speak about sexual 
orientation. They are denied access to important fora, including 
at the international level, where they should be able to have their 
voices heard.258 

 

Increasing the risks are the fact that, according to the 2014 State-Sponsored 
Homophobia report, being a gay man or a lesbian risks penal sanctions in 
78 countries and the death penalty in seven; moreover, several countries 
have either passed laws, or parliaments are considering Bills, regarding so-
called “homosexual propaganda” laws.259 Serious risks are therefore in- 
volved in investigating, documenting, and reporting human rights violations 
against sexual minorities, especially if researchers are themselves gay, les- 
bian, bisexual or transgender. 

Resource limitations also hinder the ability of human rights groups to 
investigate and publish reliable, current and comprehensive information. 
Human rights organizations are not able to produce information about all 
countries. Moreover, only a fraction of situations, often the most egregious, 
make it into their documentation. Detailed country reports devoted exclu- 
sively to human rights violations against sexual minorities are infrequently 
released. Moreover, the reports that are produced may not investigate coun- 
tries from which significant numbers of gay men, lesbians, bisexuals and 
transgender persons are fleeing. The IRB has dealt with a considerable 
number of Mexican gay, lesbian, bisexual and transgender claimants,260 yet 
human rights organizations such as Amnesty International and Human Rights 
Watch do not have a current, comprehensive report on the human rights 
conditions for sexual minorities in Mexico. Even NGOs exclusively dedicated 
to documenting human rights violations against sexual minorities have 
limited abilities to investigate and publish information. Clearly, significant 
barriers continue to prevent the documentation of human rights violations 
against sexual minorities. This in turn translates into a scarcity of informa- 
tion that can be used to support refugee claims.  

In addition to the scarcity of objective country documentation, the legal 
issues considered determinative of a refugee claim have shifted towards more 
complex issues of fact and law. The inquiry into a claim based on sexual 
orientation or gender identity has become increasingly layered. Rather than 
simply assessing the existence of serious human rights violations against 
sexual minorities, decision-makers are now interested in: (1) determining 
whether claimants fear discrimination rather than persecution; (2) whether 
they can access state protection; and (3) the extent to which another internal 
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location can serve as alternative refuge. All three of these issues are linked 
to objective conditions in the country of origin and therefore require docu- 
mentation in order to properly evaluate their relevance to a claimant’s case. 
The absence of independent country information that is sufficiently focused 
or detailed to meet these new issues often translates into poor assessments 
in the refugee hearing room.   

Given the relative absence of reliable independent country information, 
decision-makers need to avoid using inappropriate sources as substitutes. 
Michael Battista, a refugee lawyer in Toronto, sent a letter to the IRB in 
2002 to complain about material produced for a hearing of a claimant he 
was representing.261 According to Battista, the package contained material 
promoting Mexico’s gay tourist and travel industry. This included down- 
loaded information from websites promoting Mexico’s gay tourist destina- 
tions. Battista claimed that such material was inherently promotional and 
depicted social conditions in the most palatable light. In addition, the infor- 
mation was unreliable as sources or authors were not identified. Finally, 
Battista argued that the material was highly prejudicial, as it relied on 
stereotypical notions of gay men as primarily interested in socializing, parties 
and sexual activity.262 Dauvergne and Millbank have similarly criticized 
the Australian Refugee Review Tribunal for relying on the Spartacus Guide, 
a travel guide aimed at gay men, at refugee hearings.263  

 
8. Conclusion 
 
The preceding discussion has attempted to demonstrate how gay, lesbian, 
bisexual and transgender refugee claimants in Canada continue to encounter 
a specific set of challenges in having the refugee definition applied to their 
claims. The 1951 Convention had provided actual and tangible protection to 
many individual LGBTI, more so than any other international human rights 
instrument. Some of the issues facing LGBTI refugees have evolved since 
1991 when claims based on sexual orientation and gender identity were first 
introduced in the refugee determination process in Canada. Indeed, many 
of the legal questions most relevant to claims based on sexual orientation 
and gender identity have shifted over the last 20 years. Early cases turned 
on whether a claimant’s fear of persecution was well-founded or whether 
the claimants were able to prove their sexual orientation. While some of those 
issues continue to be relevant, recent cases have focused on the distinction 
between persecution and discrimination, the availability of state protection 
and possible regional contrasts in the treatment of sexual minorities within 
a country, which in turn create new evidentiary challenges. Taken as a 
whole, sexual minorities continue to encounter a specific set of problems in 
having the refugee definition applied to their claims. 
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